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FOREWORD 


The previous issue of this symposium centered its attention on government 
regulation of radio and television. The present issue, however, ranges more widely 
in its investigation of the problems which face this industry. These stem in part 
from the large number of organizations which participate in broadcasting and 
telecasting, the widespread multistate areas that receive the industry’s finished 
product, the quick tempo to be maintained in programming and production, and 
the immense commercial values associated with the services, ideas, and talents that 
go into producing a program. 

Among the important roles played in connection with programming is that of 
the advertising agency—although the significance of that role in relation to the 
network’s will vary with the demand for and supply of air time. Mr. Miller pro- 
vides an insight from the standpoint of the advertising agency lawyer into the 
complex preliminaries required for release of a program. 

Since that program may reach any number of states and (despite the care and 
efforts of executives like Mr. Miller) may give rise to claims of unfair competition, 
libel, slander, and the like, Mr. Warner’s paper on multistate publication is particu- 
larly appropriate. With incisiveness, he considers the difficult conflict of laws and 
constitutional issues involved in balancing the need for a single standard of responsi- 
bility and avoidance of forum shopping, on the one hand, against due recognition 
of the interests of the various states receiving a broadcast, on the other. Moreover, 
since many programs have led to angry outcry that an idea has been pirated and to 
ensuing litigation based on varying concepts of liability, it is interesting to read 
Mr. Olsson’s defense of the idea submittee—be it network, advertising agency, or 
sponsor—who frequently will dispute strenuously the originality or value of a sub- 
mitted idea. 

Perhaps no industry can successfully be studied without some inquiry into its 
labor relations. In light of the large number of guilds and unions which represent 
the participants in creation and production of a radio or television show, such an 
inquiry is especially important for the present symposium. Mr. Tower's article 
offers a lucid’ and complete picture of employer-employee relations in the broad- 
casting and telecasting field and treats such matters as unionization, wage structure, 


and applicable legislation, 
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Among the goals that some of the guilds in this industry have set is the full 
protection of “residual rights” in their work. Mr. Gilbert has spotlighted the ad- 
vance made towards that goal via the collective bargaining agreement. The paper 
by Mr. Silverberg next covers in extenso the continuing battle by authors and 
performers to enhance protection of their work product—whether by collective bar- 
gaining, statute, judicial precedent, or international convention. His comparison 
of the American scene with that in several leading European countries reveals that 
in practice, if not always in theory, writers and performers in the United States 
have fared well in sharing the profits that have stemmed from their endeavors. 

With an eye to providing additional perspective into the broadcasting and tele- 
casting industry in this country, the symposium terminates with a discussion by 
Professor Lloyd of the British Television Act of 1954. This legislation authorizes 
an interesting combination of private and public enterprise, although the role of the 
British Government in the operations of the Independent Television Authority seems 
greater than many Americans have probably realized. 

Admittedly, there are depths yet to be plumbed in the study of radio and tele- 
vision. For instance, what patterns of financing, insurance, and business organiza- 
tion have deveioped to sustain the operation of television’s independent program 
producers? To what extent have Hollywood’s moviemakers entered the television 
arena, and what economic and legal problems may stem from any such entry? How 
extensively have television and radio been affected by the operation of private and 
public censorship like that which has plagued motion pictures? Can a reconciliation 
be made between the public’s right to know, as implemented through media such 
as radio and television, and such personal rights as those to privacy or to a fair trial, 
which may be invaded when a television camera peers into the home, legislative com- 
mittee, or courtroom? Such questions demonstrate that the mobile, dynamic world 
of radio and television provides almost illimitable terrain for future symposia-creators 


to invade. 
Rosinson QO, Everett 





THE ADVERTISING AGENCY LAWYER IN RADIO 


AND TELEVISION 
(Or, Blackstone in Wonderland) 


Davin MILter* 


A lawyer for a large advertising agency has a most diversified practice. There is 
hardly a field of law—literary and artistic, business and economic, social and political 
—that does not at one time or another claim his professional attention. And it is 
always the law in motion, with no surcease from the incessant race against the cal- 
endar and the clock. He is expected, and it is his duty, to dispatch contracts, ap- 
provals, and advice at a somewhat supersonic pace, in matters which generally 
involve—at least for the interests directly concerned—great sums,’ or critical relations, 
or important principles, or some of each. : 

Of all the challenges to whatever learning and resourcefulness and equanimity 
the advertising agency lawyer may possess, the most complex, and sometimes the 
most frustrating, arise out of radio and television—especially television. 


I 


It was complicated enough in the days of radio alone, when the techniques of 
advertising were adapted to the new mass entertainment medium. Then the 


advertising agency lawyer, who was an expert in the laws and regulations affecting 
the sale of goods and the promotion of goodwill by means of printed words and 
immobile pictures, began to broaden his professional horizons in the wonderland of 


show business. 

The fact that the advertising message now talked out loud in millions of homes 
did not place any particular strain on his experience and equipment so far as juris- 
prudence was concerned. It was the fact that the agency began more and more to 
develop and produce the radio program itself that caused his friends to notice a 
change. He began to read Variety along with the advance court reports and trade 
regulation services; he made trips to Hollywood; he was heard to drop strange names 
such as William Morris Agency and MCA; he became concerned with labor union 
negotiations; and he began to take on the look of a man who is delinquent in getting 
his work out due to no lack of diligence on his part. 

At the same time, however, he continued his old habits as a legal authority on 


* A.B. 1926, University of Texas; LL.B. 1929, Harvard University. Member of the New York bar. 
Vice President and General Counsel, Young & Rubicam, Inc. 

* According to a survey by Advertising Age, a trade publication, the total expenditure in United 
States advertising in 1956 is estimated at nearly 1o billion dollars. The one hundred leading national 
advertisers invested more than 2 billion dollars in advertising in that year. Advertising Age, Aug. 19, 
1957, p. 1, cols. 3, 4, 5. The total billings of the top twenty advertising agencies for 1956 ranged from 
39 million dollars to 255 million dollars. Advertising Age, Feb. 25, 1957, p. 68. 
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print advertising, and though in a way he was leading a double life, he remained 
basically unperturbed. 

After all, with few exceptions, each radio program in which he was interested had 
but a single sponsor, and that advertiser was his agency's client. The legal ramifica- 
tions of talent and production problems were limited to audio performances and 
sound transmission, When he had a union problem, there was usually only one 
union and one code to a problem. Most of the time, the networks seemed anxious to 
accommodate the advertiser’s requirements. Washington was, of course, concerned 
with radio broadcasting and from time to time instituted proceedings, but these 
governmental activities—even the Supreme Court litigation on chain broadcasting 
rules*—did not call for or require the advertising agency lawyer’s concentrated 
attention or participation to any extent. 


— | 
Then, like Minerva born full-grown from the head of Zeus, television made its 
explosive entrance. Its development was “fabulous.” It contains not one, but many 
amazing new ingredients, among them: 


A. Big-Time Multiple Sponsorships 
Owing primarily to the tremendous costs, more frequently than not television 
programs have co-sponsors, alternate-week sponsors, segment sponsors, and other 
sponsorship combinations and permutations giving rise to novel relationships and 
numerous contingencies which must be provided for and disposed of in facilities 
contracts, program contracts, and arrangements with fellow sponsors. 


B. Ossa on Pelion 


Upon the legal edifices of publication, advertising, and radio there are now super- 
imposed, by the switch of a dial that turns on a television set, the complete structures 
of the law of the living theatre and the law of motion pictures, buttressed by the 
complexities of modern electronics. 


C. Multiplication of Union Codes 


The labor relations repertory of the agency lawyer must now embrace numerous 
separate union codes directly governing the advertiser’s activities in television relating 
to actors (including announcers, dancers, singers, etc.), musicians, directors, and 
writers, with one set of terms and conditions for live programs in each case and 
another set for filmed or recorded;* and he must have a general idea about the unions 
and codes affecting technical personnel, such as cameramen, electricians, stagehands, 


2 National Broadcasting Co. v. United States, 319 U.S. 190 (1943). 

* The principal unions with which the advertising agency is most concerned (in varying degrees) are: 
American Federation of Musicians, American Federation of Television and Radio Actors, Radio and 
Television Directors Guild, Screen Actors Guild, Screen Directors Guild, and Writers Guild of America. 
Not only are there differing provisions relating to live, on the one hand, and recorded, or filmed broad- 
casts, on the other, but in most cases, there are also separate conditions governing the commercials or 
advertising elements of broadcasts. 
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scenic designers, etc., since a dispute involving any one of them could result in 
taking a sponsor’s program off the air. And the union ramifications incident to 
magnetic tape for motion pictures and television, which looms in the near distance, 


are far from completely clarified. 


D. Leading Into Strength 

The attitude of the networks toward the demands of its customers—the advertisers 
—has, in recent years, toughened in geometric proportion to the skyrocketing of 
financial stakes in television broadcasting and the tightening of the seller’s market 
in television broadcasting facilities. For the agency lawyer, this has been reflected in 
many ways, particularly in more arduous contract negotiations and more pressure 
and work in connection with measures to protect what the agency and clients regard 
as the legitimate rights and privileges which they have hitherto enjoyed. 


E. Washington Close-Up on Video 


At least four major authorities of the United States Government have recently 
undertaken to investigate television network practices and other phases of the 
television industry. Antitrust proceedings have been commenced against six dis- 
tributors of old feature motion picture films for television broadcasting.” As one of the 
informed and featured players in the dramatis personae of this great industry, the 
advertising agency has been requested by the Government to answer questionnaires, 
furnish datd to investigators and agents, and otherwise make available information 
which government attorneys, deem relevant to these inquiries. All this has, of 
course, added new breadth and interest to the “My Day” of the advertising agency 


lawyer.® 


* House Committee on the Judiciary, Report of the Antitrust Subcommittee on the Television Broad- 
casting Industry, 85th Cong., 1st Sess. (1957); Senate Committee on Interstate and Foreign Commerce, 
The Television Inquiry—Television Network Practices, 85th Cong., 1st Sess. (1957); In the Matter of 
Study of Radio and Television Network Broadcasting pursuant to Delegation Order No. 10, dated July 
20, 1955, now pending before the FCC, particularly Network Study Committee Order No. 1, adopted 
Nov. 21, 1955. An investigation is also being conducted by the Antitrust Division of the Attorney 
General's Office of the United States. See, for example, the testimony of Honorable Victor R. Hansen, 
Assistant Attorney General, in Hearings before the Antitrust Subcommittee of the House Committee on 
the Judiciary on Monopoly Problems in Related Industries, Pt. 2, The Television Industry, 84th Cong., 
2d Sess. 4115-40 (1956). See Celler, Antitrust Problems in the Television Broadcasting Industry, and 
Hansen, Broadcasting and the Antitrust Laws, elsewhere in this symposium. 

* United States v. Loew's Inc., instituted in the United States District Court for the Southern District 
of New York on March 27, 1957, and similar suits by the United States instituted in that court on 
April 18, 1957, against (1) Screen Gems, Inc., distributing Columbia feature films, (2) C & C Super 
Corp., distributing RKO feature pictures through a subsidiary, (3) Associated Artists Productions, Inc., 
distributing the Warner Bros. feature film library, (4) National Telefilm Associates, Inc., distributing 20th 
Century-Fox pictures, and (5) United Artists Corp., distributing feature films it produces in association 
with independent companies. 

* Even the networks’ severest critics have a kind word to say about the networks’ contribution to 
the development of television in this country. For example, the Staff Report prepared for the Senate 
Committee on Interstate and Foreign Commerce notes: 

“Anyone examining the record compiled in the committee's hearings must be impressed by the astonish- 
ing development of television in a comparatively brief span of time—in terms both of the number 
of stations now serving the public and of the quality and scope of the service thus provided. While 
there are aspects of this programming service which can be criticized, and on which further improve- 
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Ill 


These are but a few of the intensifications and expansions of the challenges to the 
professional range and competence of the advertising agency lawyer which have been 
brought about by the millions of little silver screens in the homes in America. An 
exposition of the many and diverse specific problems which must be encountered 
and solved by an agency lawyer in the legal ramifications of the myriads of relation- 
ships involving the sponsors, the networks and stations, the talent, the talent agents, 
the unions, the Government, both national and local, and the general public, would 
require many chapters of a treatise of respectable size. Some aspects of only a few 
of these subjects provide the content for several articles in this symposium. 

As the interest here is in contemporary problems in radio and television and the 
law, and these problems are being considered from the position of the advertising 
agency lawyer, it is appropriate (and within the realm of possible achievement) to 
limit this survey to a brief sketch of the specific types of questions presented from 
that point of view, with a passing reference to the broader social and professional 
implications of these questions. 

First, and of paramount consideration, what is the professional responsibility of 
the lawyer for a large advertising agency, whose activities have such an intimate 
concern with people, their wants, their standards of living, and their sensibilities; and 
whose resources and skills are being utilized more and more, on the contemporary 
electronic scene, for affairs of state and for public service?’ This responsibility is, for 
the most p4#t, the same as that of his brethren in the other: fields, but, because 
advertising has such an immediate impact upon so many exposed nerves, his opportu- 
nities as “Keeper of the Corporate Conscience” are perhaps quantitatively greater. 

As in many other areas of business and personal endeavor, the basic interests of 
even the parties directly concerned may transcend the expedient solution of this 
morning’s crisis. Because most troublesome problems are exposed to him (without 
any fine appraisal as to whether they are “legal” or not) from all quarters and levels 
ment must be sought, there can be no doubt that our peoic receive the best and most varied television 
service in the world. Nor can it be denied that a major port oi the credit for the development of our 
television system must go to the network organizations. ‘Yo a large extent it was they who developed 
the programs which persuaded the public to buy sets by the millions and, having developed such 
acceptance, were able to build advertising support for our present television system, Although an excellent 
job is being done by most individual stations on the local level, and there has been great expansion in 


film programming for television, it remains true that much of the development of new programs and 
techniques continues to come from the networks.” Senate Committee on Interstate and Foreign Com- 
merce, supra note 4, at 5-6. 

7 For an outline of the nature of one activity by advertisers and advertising agencies in the public 
interest during the 12-month period ending February 28, 1957, see the 15th Annual Report of the 
Advertising Council, a private nonprofit organization supported by advertisers, media, and advertising 
agencies. Among other things, advertisers and media contribute free advertising time and space to the 
campaigns, and advertising agencies create and prepare materials without charge. This report describes 
briefly the Council’s work in campaigns for Cleaning Up Slums, Armed Forces Manpower, Better Schools, 
CARE Food Crusade, Crusade for Freedom, Fire Prevention, Forest Fire Prevention, Ground Observer 
Corps, Red Cross, Register and Vote, Religion in American Life, Religious Overseas Aid, Stop Accidents, 
United Community Campaigns, United Nations Day, United States Savings Bonds, People’s Capitalism, 
and Hungarian Emergency Relief. 
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of the agency’s operations, the agency lawyer is frequently in a position of vantage 
to help clarify and judge the issues on this score. Despite the increasing involvement 
of the present-day lawyer in the machinery of business, he yet wears the mantle of 
Counsellor. This role has been most eloquently delineated by William T. Gossett, 
Vice President and General Counsel of Ford Motor Company, one of the nation’s 
great advertisers :° 

The corporation counsel of today, if he is to live up to the challenge of his new responsi- 
bilities, will shun the kind of advice that is motivated by a desire to preserve the rubrics 
of a vanished era; he will be alive to the social, economic and political implications of the 
time; he will avoid a narrow, short-sighted approach to his corporation’s problems; he will 
have the courage to advise against a business program or device which, although legally 
defensible, is in conflict with the basic principles of ethics. Failing this, he not only will 
be ignoring his obligations to his profession, he will be doing a disservice to his company, 
which may find itself in the position of winning a legal battle but losing a social war. 


Second, what is the professional relationship of the agency lawyer to the agency’s 
client, the advertiser? While an advertising campaign may be created and executed 
almost entirely by and through the agency, and the elements necessary for the 
dissemination of the advertising message selected and negotiated by ‘the agency, the 
agency lawyer acts as counsel only for his own agency. He must, of course, be a 
legal specialist in all the fields in which the advertising agency is a specialist and for 
which the advertiser has turned to the agency, and he must have a grasp of the legal 
problems of the advertiser which are affected by its advertising. But as to the many 
phases and elements of an advertising campaign which involve or reflect the ad- 
vertiser’s own areas of endeavor, these are for the client’s own counsel, never the 
agency’s lawyer. Even in matters which are peculiarly within the experience and 
ken of the agency lawyer, the advertiser's own counsel has the final authority. The 
lawyers for the two interests may, and frequently do, confer and exchange opinions, 
but when that interchange is concluded, it is a very unwise agency lawyer who 
undertakes to win an argument from the client’s counsel, and it is a very foolish one 
who actually presses such an argument to a victory. It goes without saying, of 
course, that if a case should arise in which a question of principle for the agency is 
present, that is another matter. 

This position of the agency lawyer as attorney for an agency which itself acts 
in a representative capacity for another, adds—and properly so—to the difficulties of 
concluding much of his work with reasonable dispatch. A complicated television 
program contract may be negotiated, and the issues and language finally resolved, 
with blood on every page; when it is submitted to the advertiser's lawyer, he naturally 
approaches it as, to some extent, a new problem. This is a salutary procedure, and 
in the end is usually extremely helpful to the agency and the agency lawyer, as well 
as the advertiser; but this procedure must, of necessity, add to the many other factors 

* William T. Gossett, The Role of the Corporation Counsel, in 11 Joun RanvpotpH Tucker Lectures, 
1953-1956, 190, 208 (1957). 
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which have made radio and television contracts legendary in the industry as an 
example of the law’s delay. 

Why are so many radio and television contracts not signed until long after 
the program goes on the air and frequently not even then? This is a plaint which 
lawyers in this field hear from many sides. In the answers lie many of the frustrations 
which beset the advertising agency lawyer. Here, again, a small volume could be 
devoted to an exposition of the countless barricades which must be hurdled in con- 
cluding a program agreement, from the time that the program is a gleam in the eye 
of an advertising executive until the final meeting of the minds and approval of 
documents by talent, the talent’s agent, the talent’s lawyer, the agency's television 
department and account executive, the sponsor, the sponsor’s lawyer, the package 
producer, etc., not to mention the consummation of the necessary synchronization 
with the commitments and documents affecting the network facilities over which 
the program is to be broadcast. Perhaps one composite episode taken from real 
life (with the names and a few of the details changed to protect the innocent) may 
illustrate the character of a few of these frustrations and delaying actions. 


IV 

“The John and Mary Show” is one of the top rated shows on television and is 
sponsored every week in a prime time period over a national network by the Smith 
Company, which has acquired the rights from Jones Productions. For various 
reasons, budgetary or otherwise, the Smith Company decides that it wishes to 
relinquish the broadcasts every other week and become an alternate-week sponsor. 
When -the first inklings of the availability of this program and the time spot reach 
Madison Avenue, the alert agencies and advertising executives are galvanized into 
action. Eventually one of the suitors prevails, and the diligent agency acting on 
behalf of this fortunate company, Consolidated Companies, is given a paper by Jones 
Productions and by the network granting it an option, exercisable within but not 
later than forty-eight hours, to contract for the program and for the network facilities 
“on the ‘same terms and conditions” as the current sponsor, the Smith Company. 
There is-one other sentence in the paper specifying the present cost of the program 
and the length of the term. 

Shortly before the sun is about to set on the second day, the necessary presentations 
having been made by the agency to the advertising, financial, and other officials of 
the management of its client, Consolidated Companies, and authorization having 
been obtained to close the deal, the joyful parties descend upon the agency lawyer 
with the urgent request to drop everything and prepare the papers and take the 
necessary steps to exercise the option immediately. 

Now on some past occasions, Consolidated Companies has conveyed the opinion 
to the agency that the best business practice is to have contracts negotiated and signed 
before performance begins, and so, for this and other reasons, the agency lawyer 
expresses an interest in examining the “same terms and conditions,” #.c., the existing 
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contracts under which the Smith Company is sponsoring the show, and also to have 
a chance to discuss any provisions of these contracts which might seem unduly 
burdensome, and to advise with Consolidated’s lawyers and perhaps undertake to 
get some revisions before any final commitment is made. Without narrating the 
reactions of the various persons interested to this efficient suggestion, let this scene 
dissolve to the delivery of the documents exercising the option on behalf of Con- 
solidated, as outlined in the two-sentence letters from Jones Productions and the 
network. 

The next day, the agency lawyer requests Jones Productions to furnish it with a 
copy of its contract with the Smith Company so that he may advise his people as to 
the numerous terms and conditions outside of price and term under which they have 
acquired the show. The attorney for the producer indicates that he would be very 
happy to comply but there has been a delay in drafting that contract due to certain 
complications which Jones had been having with Mr. John and Miss Mary, and which 
John and Mary had been having with the two feature players, and as a consequence 
of which Jones’ agreement with John and Mary had not been “finalized,” and, there- 
fore, he could not conclude his agreement with the sponsor, the Smith Company. 
It is hoped that the current difficulties will be resolved very soon and that the agency 
lawyer can then be furnished with the documents as requested. 

The agency lawyer suggests that, as long as the contract with Smith has not been 
concluded, it would be appropriate for him to participate in the completion of that 
document. Neither Smith Company nor Jones Productions takes very kindly to 
this suggestion, as there are already enough lawyers to satisfy in the negotiations, 
and the essence of the new arrangement was that the agency’s client would take 
the show on the same terms and conditions. 

The agency lawyer turns to his friends at the network and requests a copy of the 
facilities agreement under which the client is to function on the same terms. He is 
courteously advised that, although the show has been on the air for some time, the 
facilities agreement still has not been completed because the Smith Company and 


its agency have taken very serious objection to some provisions in the new form of 


printed facilities contract, reflecting a new programming policy by the network, 
under which the network (in addition to its right to pre-empt the time for any of 
these programs for the purpose of broadcasting an event of public importance) is 
“withholding from sale” the time period for a designated number of nights (the 
exact dates, described as “tentatively unavailable,” to be selected by the network and 
communicated to the sponsor later). By “withholding from sale,” instead of the 
established right of pre-emption, the network disposes of the obligation to pay the 
sponsor’s out-of-pocket talent costs for the program omitted, and eliminates any 
question as to the right to use the time period so taken not only for events of public 
importance but for shows broadcast on those particular nights for other commercial 
sponsors, usually extravaganzas or spectaculars. The agency lawyer is advised that 
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the Smith folks have threatened that they will never sign a facilities contract with this 
provision, 

A long time passes. There are numerous follow-up calls, but other urgent crises 
are now engaging the parties, and “The John and Mary Show” is consistently among 
the top ten. An account executive comes to the agency lawyer’s office with a perfectly 
reasonable question: what are our contract rights on approval of guest stars on “The 
John and Mary Show”? The lawyer answers, “I don’t know. Perhaps I can get 
some idea from the Smith Company lawyer.” The account executive is polite and 
does not articulate his obvious opinion that this is a rather peculiar way to run a 
legal department. 

Eventually, a copy of the agreement between Smith Company and Jones Pro- 
ductions arrives, and the agency lawyer proceeds to prepare a similar agreement with 
Jones on behalf of the agency’s client. But, even accepting all “the same terms and 
conditions,” there are some other questions arising out of the alternate-week sponsor- 
ship which are not covered. For example, what happens if the Smith Company 
decides to discontinue the show altogether, and to abandon its alternate-week sponsor- 
ship? If Consolidated should then desire to go every week, it should have a reason-. 
able option to do so. There has also been some question about the positioning of. 
cross-plugs by the alternate sponsors, and a rather serious dispute looms between the 
two sponsors as to the right of one to advertise a product on the show which the 
other regards as competitive to one of his own products. After due delay, a satis- 
factory, or at least a livable, solution of these matters is worked out. 

But a right from the owner of the program for an every-week broadcast when 
available is not of any value unless the network is also willing to let Consolidated 
have the time period every week. Or, if Consolidated decides not to exercise its 
option to pick up the alternate weeks, should the network have the right to sell the 
time in its entirety to one advertiser who is ready and willing to broadcast every 
week, and thereby eliminate Consolidated? The resolution of these contingencies 
takes a little time. 

With these last few points out of the way, the contract may be consummated 
any day now, except that the networks have commenced broadcasting occasional 
programs in color, and a new question is presented as to the responsibility for the 
substantial extra costs, and the other rights and liabilities of the parties, in the event 
that it should be determined to broadcast in color on some kind of a regular basis. 

By now, a good year has passed (the program has been on the air for two years). 
But finally, there is an appointment to put ink on paper. The day before, the news- 
Papers carry some pictures and stories insinuating some kind of moral turpitude on 
the part of one of the principals in the program many years ago. The recitals in 
the press, even if true, would appear to reflect innocence, but it is necessary to look 
into the matrer. The situation is quite delicate, and nothing that can be handled 
summarily. Happily, in time there is complete vindication, and the contracts are 


signed. 
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Within about six months afterward, both Smith Company and Consolidated 
Companies discontinue sponsorship of the program. The original term and option 
periods have expired, and the contract demands for future years are regarded by the 
sponsors as too ‘burdensome, even for a top show. Besides, a new quiz program 
sensation has appeared at a comparatively low budget (for television, that is), and 
the thing to do is to get a quick simple option for the client before the show is 
grabbed by someone else. 

There are, of course, quite a respectable number of cases in which the selection 
of the programs and time are made substantially in advance of the first air date, 
and the final documents are actually signed before that time. However, while the 
particular delaying complexities may vary in many, many specifics from case to case,” 
the episode narrated above is not unique by any means. Nor are these complexities 
limited to network shows. Local individual “spot” arrangements, and even agree- 
ments for station-break announcements, all present their own kinds of blocks which 
require some doing to surmount. 

Many agency lawyers, knowing that a full-scale negotiation may well extend far 
beyond the first broadcast, and faced with the urgency of getting some kind of hold 
on the-show or the time, or both, follow a procedure of preparing a brief preliminary 
agreement containing a few of the most essential elements of the transaction, both 
for program and for time. These preliminary agreements also may experience delays 
in being signed, but in varying degrees, they have constituted a workable mem- 
orandum of the most elemental terms of what may eventually turn out to be a 
twenty to sixty-page contract. It should be recorded, too, that there are extremely 
few instances of litigation or even arbitration of disputes arising out of these arrange- 
ments, and there are practically no cases where any of the parties have refused to 
perform on the grounds that a definitive document embodying all the terms and 
conditions of the contract has not been signed. 


V 


Even when the consummation “devoutly to be wish’d” is manifested in a neat 
bundle of program and facilities contracts duly signed, sealed, and delivered, the 
agency lawyer’s daily performance in relation to the program does not simulate the 
tempo and character of, say, an estate lawyer’s work in relation to a decedent's estate. 
And it is generally not the questions arising in the performance of these long-term 
and fairly complex contracts that account for the unremitting beat of the tom-tom. 
It is those three golden minutes in each and every half hour of sponsored broadcast 
(and a relative number in others) that carry the advertising message, the raison 
d'etre for the advertiser’s presence on the scene at all, to the tune of millions and 
millions of dollars. It is the commercials. 


* No reference has been made here to one of the most trying controversial problems in the industry 
over the past few years. See, for example, JoHN CocLey, REpoRT ON BLACKLIsTING (1956). This 
report has been the subject of much criticism from several quarters; from the agency point of view, see 
Reports on Blacklisting Are Full of Holes, Advertising Agency Magazine, Dec. 7, 1956, p. 63. 
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Not all commercials make the same urgent legal demands as, for example, the 
arrangements commencing Friday afternoon for the appearance on Sunday night 
of girls in costume from the Ascot Race scene of “My Fair Lady” in a television 
commercial. But the great and constant quest of good advertising writers for com- 
mercial content of freshness, originality, and importance—both in composition of new 
material and the adaptation of existing intellectual and artistic works, particularly 
current matter—demands that the legalities be disposed of with a little more than 
convenient speed. The filming of commercials does not abate the pressure because 
shooting schedules are often more urgent than live; and substantial investments 
are involved once the cameras have rolled. 

Turning now to these basic legal problems attendant upon the primary original 
function of the advertising agency—z.c., the creation and dissemination of the adver- 
tising message, as now applied to the new wireless media—they may be categorized 
under three very broad headings: (1) legal propriety of content of advertising copy, 
(2) protection against and handling of claims from outsiders, and (3) applicability 
to radio and television of the laws and regulations incident to the conduct of business 
generally, such as employer responsibilities, taxes, and the like. 

The first and most prolific category includes such questions as the right to use 
names, pictures, and testimonials; copyrights and other rights in intellectual property, 
both from the point of view of the acquisition of rights from others and the pro- 
tection of the creations by the agency; product claims; safeguard of trademarks; 
regulations of administrative bureaus affecting advertising and marketing, such as 
the Federal Trade Commission, the Post Office, and the Department of Agriculture; 
and matters relating to the law of unfair competition generally. Also included in this 
category are such merchandising promotions as contests and lotteries, premiums and 
coupons, free offers, cooperative advertising plans and questions arising under the 
Robinson-Patman Act, resale price maintenance under the fair trade laws, guarantees, 
and the like. In these areas, there are many elements which are, as outlined above, 
the primary responsibility of the advertiser's own counsel. The agency lawyer fre- 
quently transmits suggestions to the advertiser that he take up such questions with 
his lawyer. Thus, as to matters on which the agency lawyer does not give the 
answers, he, nevertheless, performs a legal service which is perhaps at least as im- 
portant—i«., to recognize and articulate the questions. 

As to the second broad category, the protection against and handling of claims 
by outsiders: an agency lawyer sometimes gets the impression that for every person 
experienced in the process of creating advertising ideas, and engaged in it every day, 
there are millions in the unseen audience who feel that not only are they qualified 
and equipped to do this job at least as well and better, but also that the agency has 
a bounden duty to entertain their suggestions and ideas. One of the functions of the 
agency lawyer is to administer a courteous procedure for handling unsolicited ideas. 
Most agencies and advertisers carry insurance, called an “Errors and Omissions” 
policy, covering claims by outsiders who alleged infringement of their rights, 
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plagiarism, invasion of right of privacy, libel and slander, etc., and the agency lawyer 
works with the insurance company and its counsel on all questions and claims arising 
out of the policy. Of course, the continued availability of this insurance and the 
premiums and other costs depend upon the experience record; and, therefore, the 
responsibility of the agency lawyer in connection with matters which might be the 
subject of such insured claims, far from being attenuated by the existence of the in- 
surance, is thereby intensified. 

The third broad category of legal problems attendant upon the creation and dis- 
semination of the advertising message includes the kinds of legal questions which are 
incident to conduct of business generally, such as employer responsibilities and taxes. 
A determination must be made in each case as to whether the performers in the 
commercials (or on the program, for that matter) are independent contractors or 
employees. If employees, whose? Where the contract is made by the agency directly 
with the performers (instead of with an independent producer or network for the 
entire program as a complete entertainment package) under arrangements giving 
rise to the employer-employee relationship, the Treasury has always held that as 
between the agency and the sponsor, the performers are employees of the sponsor."® 
Accordingly, the employer-sponsor is responsible for employer taxes such as social 
security, etc. The same legal relationship prevails with respect to health and dis- 
ability insurance, workmen’s compensation, unemployment compensation, and the 
like. Interesting variations of the question have been presented by the introduction 
in some segments of the industry of paying re-use fees for the re-runs of filmed or 
recorded performances by commercial players.'' An example of another tax ques- 
tion which has come to the fore recently is a claim, regarded by the industry as quite 
extreme, by some local authorities seeking to impose or extend sales taxes on television 
films and other paraphernalia of broadcasting. As to labor relations, the agency 
lawyer, as indicated above, has responsibilities in the negotiation and administration 
of union codes. Neither the advertisers nor the advertising agencies are generally 
parties directly to these collective bargaining agreements, but signify adherence, sub- 
ject to certain conditions, by “letters of adherence” or some other method of in- 
formal acquiescence. The agency lawyers, therefore, usually participate in these 
matters in the role of “observers.” Some of them, in the discharge of their duties, 
have been known to observe not only vocally, but vociferously. But for the most 
part, in their labor-management relations, they “do as adversaries do in law,/Strive 
mightily but eat and drink as friends.” 

As Sir William Blackstone admonished in earlier times, and as all lawyers know 
today, “The law is a jealous mistress.” She “demands . . . an earnest and entire de- 
votion.”"* For the advertising agency lawyer, as the foregoing brief survey may 
reveal, she has such versatility and excitement that “earnest and entire devotion” 
is not only a strenuous duty but a great fascination. 


10S S.T. 333, 1938-2 Cum. BuLL. 291. * Rev. Rul. 54-225, 1954-1 Cum. Butt. 216. 
*® George Sharswood, A Memorr of Sir William Blackstone, in | BLacksrone’s Commentaries (Shars- 
wood ed. 1895). 





MULTISTATE PUBLICATION IN RADIO AND 
TELEVISION 


Harry P. WarneER* 


I 
THE SincLeE Pusiication RuLe 


In 1955, California, a focal state for radio and television activities, enacted the 
Uniform Single Publication Act,’ promulgated in 1952 by the National Conference of 
Commissioners on Uniform State Laws and the American Bar Association.” The 
heart of this legislation is formed by the following two sections: 

Sec. 3425.3. No person shall have more than one cause of action for damages for 
libel or slander or invasion of privacy or any other tort founded upon any single pub- 
lication or exhibition or utterance, such as one issue of a newspaper or book or maga- 
zine or any one presentation to an audience or any one broadcast over radio or tele- 
vision or any one exhibition of a motion picture. Recovery in any action shall in- 
clude all damages for any such tort suffered by the plaintiff in all jurisdictions. 

Sec. 3425.4. A judgment in any jurisdiction for or against the plaintiff upon the 
substantive merits of any action for damages founded upon a single publication or 
exhibition or utterance as described in section 3425.3 shall bar any other action for 


damages by the same plaintiff against the same defendant founded upon the same 
publication or exhibition or utterance. ; 

The purpose of this legislation was to codify into statute the rule recently adopted 
by several courts* that tortious interference by a single issue of a newspaper or 


* LL.B. 1937, University of Michigan. Member of the California and District of Columbia bars. 
Resident Counsel, Paramount Television Productions, Inc., and Paramount Sunset Corporation, Hollywood, 
Cal. Author, Rapio anp TeLevision Law (1949), and Rapio anp TeLevision RicHTs (1953). The 
opinions and conclusions expressed herein are those of the author and do not necessarily reflect the 
views of any other person, firm, or corporation. 

* Cat. Civ. Cope §§ 3425.1 et seq. (Supp. 1955). In addition to California, the following states 
have adopted the Uniform Single Publication Act: Arizona, Ariz. Rev. Srat. ANN. §§ 27-2001-05 (Supp. 
1954); Idaho, IpaHo Copr §§ 6-702-05 (Supp. 1955); North Dakota, N. D. Rev. Cope §§ 14-0210-14 
(Supp. 1953); Pennsylvania, Pa. Stat. ANN. tit. 12, § 2090.1-5 (Supp. 1954). 

? NaTIONAL CONFERENCE OF COMMISSIONERS ON UNiForM State Laws, HANDBOOK (1952). 

* See, e.g., Hartmann v. Time, Inc., 166 F.2d 127 (3d Cir.), cert. denied, 334 U.S. 838 (1948); Kilian 
v. Stackpole Sons, 98 F. Supp. 500 (M.D. Pa. 1951); Stephenson v. Triangle Publications, Inc., 104 F. 
Supp. 215 (S.D. Tex. 1952); Gregoire v. G. P. Putnam’s Sons, 298 N.Y. 119, 81 N.E.2d 45 (1948); 
Ettore v. Philco Television Broadcasting Corp., 229 F.2d 481 (3d Cir.), cert. denied, 351 U.S. 926 
(1956); Bernstein v. National Broadcasting Co., 129 F. Supp. 817 (D.D.C. 1955), aff'd, 232 F.2d 369 
(D.C. Cir.), cert. denied, 352 U.S. 945 (1956); Fouts v. Fawcett Publications, Inc., 116 F. Supp. 535 
(D. Conn. 1953); Hazlitt v. Fawcett Publications, Inc., 116 F. Supp. 538 (D. Conn. 1953); Dale System, 
Inc., v. Time, Inc., 116 F. Supp. 527 (D. Conn. 1953); Dale System, Inc., v. General Teleradio, Inc., 105 
F. Supp. 745 (S.D.N.Y. 1952). There is a growing body of literature on the single publication rule: 
Prosser, Interstate Publication, 51 Micu. L. Rev. 959 (1953); Leflar, The Single Publication Rule, 25 
Rocky Mr. L. Rev. 263 (1953); Lefiar, Choice of Law: Current Trends, 6 Vanv. L. Rev. 447 (1953); 
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magazine or by a nationwide broadcast with a legally recognized right gives rise to a 
single cause of action, whether the interference be by a defamatory utterance,’ an 
invasion of privacy,’ the right of publicity,® or unfair competition.’ Although 
thousands of widely-distributed copies or a nationwide audience of viewers-listeners 
may be involved, there is, in legal effect, but one integrated publication. The 
number of copies sold or the extent of the audience do not create separate causes 
of action; they go to the measure of damages and constitute competent proof as to 


the degree of the injury suffered.* 

The foregoing statement is not intended as an all-inclusive definition of the 
“single publication rule.” The latter is one of the most complex and baffling doctrines 
in our jurisprudence; it has been badly misunderstood and its meaning and scope 
remain uncertain. As has been pointed out, “the words ‘single publication rule’ 
became a catch-phrase exemplifying a type of reform vigorously favored by many 
who felt that the law of libel was made up largely of historical anachronisms unsuited 
to the practical needs of modern time. The phrase sounded good, regardless of what 
it might mean in detailed application.” 

The “single publication rule” is a very recent development in our jurisprudence; 
it is a twentieth-century doctrine premised on modern methods of mass communica- 
tion to the public—the newspaper and national magazine crossing state lines, the 
motion ‘picture exhibited in forty-eight states, and the nationwide radio-broadcast 


or telecast. 

The antithesis of the “single publication” doctrine was the old common-law rule, 
as exemplified by Duke of Brunswick v. Harmer.’ In that case, it was held that 
each sale or delivery of a single copy of a newspaper or magazine was a distinct or 


Remmers, Recent Legislative Trends in Defamation by Radio, 64 Harv, L. Rev. 727 (1951); Ludwig, 
“Peace of Mind” in 48 Pieces v. Uniform Right of Privacy, 32 Minn. L. Rev. 734 (1948); Note, 60 
Harv. L. Rev. 941 (1947); Note, 28 N.Y.U. L. Rev. 1006 (1953); Note, 48 Cotum. L. Rev. 932 (1948); 
Cheatham and Reese, Choice of the Applicable Law, 52 Corum. L. Rev. 959 (1952); Morris, Proper 
Law of a Tort, 64 Harv. L. Rev. 881 (1951). 

“See, ¢.g., Dale System v. Time, Inc., supra note 3; Fouts v. Fawcett Publications, Inc. supra note 3; 
Dale System, Inc., v. General Teleradio, Inc., supra note 3. 

* See, ¢.g., Bernstein v. National Broadcasting Co., 129 F. Supp. 2:7 (D.D.C. 1955), aff'd, 232 F.2d 
369 (D.C. Cir.), cert. denied, 352 U.S. 945 (1956). 

°Nimmer, The Right of Publicity, 19 Law & Contemp. Pros. 203 (1954). 

* See, ¢.g., Ettore v. Philco Television Broadcasting Corp., 229 F.2d 481 (3d Cir.) cert. denied, 351 
U.S. 926 (1956). 

* Mattox v. News Syndicate Co., 176 F.2d 897 (2d Cir. 1949). 

* Leflar, The Single Publication Rule, 25 Rocxy Mr. L. Rev. 263, 269 (1953). Palmisano v. News 
Syndicate Co., 130 F. Supp. 17, 19 n. 1 (S.D.N.Y. 1955): “The so-called ‘single publication rule’ which 
embodies the composite tort concept has been applied in greatly varying legal contexts each of which 
has policies and purposes which are at times inconsistent with the ends sought to be furthered in one 
of the other legal contexts. For instance, the supposedly all-purpose ‘single publication rule’ may be 
applied in these differing contexts; achieving joinder in one action of separate local libel claims; de- 
termining, for purposes of the forum's statute of limitations, when a claim for libel based on successive 
printings of a magazine or a book arose; determining the venue of a local libel claim as amongst the 
various subdivisions of a state; and, for choice-of-law purposes, determining the single state whose laws 
should apply to multi-state publication of a libel.” 

14 Q.B. 185, 117 Eng. Rep. 75 (1849). 
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separate publication of a libel therein contained. This rule is still followed by several 
jurisdictions." Thus, the application of the common-law rule means that when a 
defamatory utterance is published in a magazine with national circulation, the person 
defamed may have as many as 3,900,000 possible causes of actions for separate torts 
based on the publication to each individual reader.’ 

The genesis of the “single publication rule” can be attributed to the statute-of- 
limitations problems likewise presented by Duke of Brunswick v. Harmer. In that 
case, the action was based on a defamatory statement appearing in a newspaper pub- 
lished seventeen years before the action was brought. The defensive plea of the 
then-existing statute of limitations, which was six years, was overruled. The court 
held that the sale and delivery of the newspaper to plaintiff's agent seventeen years 
after the date of its issue was a new publication. 

A century later, the New York Court of Appeals, confronted with substantially 
the same issue, applied a different statute of limitations to bar such a suit and, in so 
doing, evolved the “single, publication rule.” In Gregoire v. G. B. Putnam's Sons,’ 
a book, allegedly containing defamatory material, was originally distributed in 1941; 
it had gone through seven additional printings, the last of which was in 1943. In 
the one-year period preceding the filing of the libel suit on July 2, 1946, only sixty 
copies had been sold from stock. The New York statute of limitations for defamation 
is one year. The court of appeals, in barring the claim, held that the rule of Duke 
of Brunswick v. Harmer had its origin in an era which long antedated the modern 
process of mass publication and nationwide distribution of printed information. 
That rule also gave scant heed to the public policy which underlies statutes of limita- 


tion, long regarded as “statutes of repose designed to outlaw stale claims.... Recog- 
nizing that radical changes have been brought about by modern methods of dis- 
seminating printed matter . . . and desiring to avoid multiplicity of suits and to give 
effect to statutes of limitations . . . the publication of a defamatory statement in a 


11 RESTATEMENT, Torts § 578, comment 4 (1938): “Each time a libelous article is brought to the 
attention of a third person, a new publication has occurred, and each publication is a separate tort. Thus 
each time a libelous book or paper or magazine is sold, a new publication has taken place which, if the 
libel is false and unprivileged, will support a separate action for damages against seller. So, too, each 
time a libelous article is reprinted or redistributed, a new publication is made and a fresh tort com- 
mitted.” To the same effect: Hartmann v. American News Co., 69 F. Supp. 736 (W.D. Wis. 1947), 
aff'd, 171 F.2d 581 (7th Cir. 1948); Holden v. American News Co., 52 F. Supp. 24 (E.D. Wash. 1943); 
O'Reilly v. Curtis Publishing Co., 31 F. Supp. 364 (D. Mass. 1940). Compare Renfro Drug Co. v. Law- 
son, 138 Tex. 434, 160 S.W.2d 246 (1942), with Stephenson vy. Triangle Publications, Inc., 104 F. Supp. 
215 (S.D. Texas 1952). See, also, Marmin L. Newet, THe Law or SLANDER AND LiBEL IN CIVIL AND 
Criminac Cases §§ 175, 192 (4th ed. 1924). 

12 NATIONAL CONFERENCE OF COMMISSIONERS ON UNIFORM StaTE Laws, HANDBOOK 432-33 (1952); 
Leflar, The Single Publication Rule, 25 Rocky Mr. L. Rev. 263 (1953). 

18498 N.Y. 119, 81 N.E.2d 45 (1948). The holding in the Gregoire case was foreshadowed in 
Wolfson v. Syracuse Newspapers, 254 App. Div. 211, 4 N.Y.S.2d 640 (4th Dep't 1938), aff'd without 
opinion, 279 N.Y. 716, 18 N.E.2d 676, rehearing denied, 280 N.Y. 572, 20 N.E.2d 21 (1939). To the 
same effect: Means v. Macfadden Publications, Inc., 25 F. Supp. 993 (S.D.N.Y. 1939); Cannon v. Time, 
Inc., 39 F. Supp. 660 (S.D.N.Y. 1939); Age-Herald Pub. Co. v. Huddleston, 207 Ala. 40, 92 So. 193 
(1921); Forman v. Mississippi Publishers Corp., 195 Miss. 90, 14 So.2d 344 (1943); McGlue v. Weekly 
Publications, Inc., 63 F. Supp. 744 (D. Mass. 1947); Winrod v. Time, Inc., 334 Ill. App. 59, 78 N.E.2d 
708 (1948). 
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single issue of a newspaper, or a single issue of a magazine, although such issues 
consist of thousands of copies widely distributed, is, in legal effect, one publication 
which gives rise to one cause of action and that the applicable statute of limitations 
runs from the date of that publication.”"* 

The philosophic basis of the “single publication rule” is the danger of multiple 
lawsuits which could plague and harass publishers of national magazines and news- 
papers and national and regional networks and broadcasters.’® Similarly, the ex- 
tension of statutes of limitations, because one copy of the original edition is dis- 
tributed at a later date, might extend liability more or less indefinitely.’® 

The significance of the “single publication rule” is that the entire edition of a 
newspaper or magazine constitutes a single publication, giving rise to one cause of 
action within the state. The mailing of late copies,’ or sales from stock,’* or reading 
defamatory material in defendants’ files’® is still part of the original publication. 
Whether the single publication would extend to a subsequent edition of a newspaper 
or a new edition of the same book is still an open question, though probably publica- 
tion of the same defamatory article in a later edition of the newspapers would give 
rise to a new cause of action.” The Gregoire case, which involved seven printings 
of the same book, suggests a different rule, but a careful reading of the opinion indi- 
cates that there were seven successive libels—the last of which became actionable in 
1944, when distribution of the final printing was begun, and still more than two years 
before the plaintiff brought his action. 


ee 


INTERSTATE PUBLICATION AND THE SJNGLE PuBLicaTION RULE 


The foregoing discussion relates to the application of the “single publication rule” 
within one state. The problems became infinitely more complex in interstate publica- 


1# 98 N.Y. at 123, 126, 81 N.E.2d at 47. 
** Prosser, supra note 3, at 969: “The ‘chain libel suit’ which can result is no figment of the imagina- 


tion. Professor Hartman brought six suits against Life for calling him subversive and a fascist. The late 
Annie Oakley, currently famed in “Annie Get Your Gun,” once was reported by the Associated Press 
to have been arrested as a drug addict, and proceeded to bring fifty different actions against as many 
newspapers, of which she won forty-eight, with damages ranging from $500.00 to $27,500.00. An Ohio 
congressman named Sweeny, who was accused in Pearson and Allen's syndicated column of being a 
spokesman for Father Coughlin and opposing the appointment of a foreign-born Jew to the federal bench, 
brought a number of actions which has been reported as anywhere from sixty-eight to three hundred, 
claiming a total of damages estimated at $7,500,000, with at least fifteen reported opinions in the courts.” 

** See note 13 supra. 

77 McGlue v. Weekly Publications, Inc., 63 F. Supp. 744 (D. Mass. 1947); Winrod v. Time, Inc., 334 
(ll. App. 59, 78 N.E.2d 708 (1948); Backus v. Look, Inc., 39 F. Supp. 662 (S.D.N.Y. 1941). 

18 Gregoire v. Putnam’s Sons, 298 N.Y. 119, 81 N.E.2d 45 (1948). 

”® Wolfson v. Syracuse Newspapers, Inc., 254 App. Div. 211 (4th Dep’t 1938), aff'd without opinion, 
279 N.Y. 716, 18 N.E.2d 676, rehearing denied, 280 N.Y. 572, 20 N.E.2d 21 (1939). 

2° Backus v. Look, Inc., 39 F. Supp. 662 (S.D.N.Y. 1941); Means v. Macfadden Publications, Inc., 
25 F. Supp. 993 (S.D.N.Y. 1939); Mack Miller Candle Co. v. Macmillan Co., 239 App. Div. 738, 269 
N.Y. Supp. 33 (4th Dep't 1934), aff'd, 266 N.Y. 480, 195 N.E. 167 (1934); Sharpe v. Larson, 70 


Minn. 209, 72 N.W. 961 (1897). 
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tions, as demonstrated by Hartmann v. Time, Inc.*! Hartmann brought an action in 
the Federal District Court of Pennsylvania to recover damages for an allegedly libel- 
ous article published by defendant in Life magazine, which was circulated through- 
out the forty-eight states and many foreign countries.** Federal jurisdiction was 
based on diversity of citizenship, so that under the teachings of Erie R. Co. v. Tomp- 
kins,”* state law, including state rules of conflict of laws, was required to be applied. 
The trial court, finding that Pennsylvania adhered to the “single publication” rule, 
held that Hartmann’s one and only cause of action accrued at the time of initial 
publication in Illinois and was barred by the Pennsylvania statute of limitations. On 
appeal, the Court of Appeals for the Third Circuit agreed that Pennsylvania would 
follow the “single publication rule.” However, as a person’s reputation is damaged 
wherever a statement libeling him is read, the court would also examine the law of 
each state where publication occurred. Since Illinois followed the “single publica- 
tion” rule, and since the cause of action was barred by the one-year Pennsylvania 
statute of limitations, the Illinois publication of the accused magazine issue en- 
grossed, as it were, the Pennsylvania publication. Since there was but one cause of 
action in both states, the Pennsylvania statute of limitations effectively barred the 
action in both, and in all jurisdictions having the “single publication rule.” In those 
states which adhered to the multiple-publication theory, each publication could result 
in fresh causes of action, which would not necessarily be barred by the Pennsylvania 
statute of limitations. The court, therefore, partially vacated the judgment of the 
lower court and remanded with instructions to decide the case with reference to the 
laws of those multiple-publication states where the magazine had circulated. 

The Hartmann case has far-reaching implications. In applying the “single publica- 
tion rule” across state lines, it concluded that the facts constituted a single tort 
committed in the place of earliest publication and radiating into other states only in its 
damaging effects. In applying the multiple-publication theory in regard to those 
states not bound by the “single publication rule,” the decision imposed an onerous 
task on the lower court. The latter would be required to wade through and digest 
the law of forty-eight states to determine the existence of a cause of action in defama- 
tion, privacy, publicity, or unfair competition. The same inquiry would be required 
for pleas of privilege or other matters of defense. The task before a trial judge in 
instructing the jury as to the law of libel or privacy of each jurisdiction, or the various 
peculiarities concerning damages, defies imagination.”* 

91166 F.2d 127 (3d Cir. 1948), cert. denied, 334 U.S. 838 (1948). 


*2 64 F. Supp. 671 (E.D. Pa. 1946). 

*® 304 U.S. 64 (1939). 

** Mattox v. News Syndicate Co., 176 F.2d 897, 900 (2d Cir. 1949): “The difficulty is that in applica- 
tion it would prove unmanageable. . . . It would certainly be an unworkable procedure to tell a jury 
that they should award damages, so far as they were suffered in State X, according to one measure, and, 
so far as they were suffered in State Y, according to another.” 

Curley v. Curtis Publishing Co., 48 F. Supp. 29, 39 n.3 (D. Mass. 1942): “An attempt to apply a 
checkerboard set of legal rules would be impractical either in determining the admissibility of evidence 


or in charging a jury.” 
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Cuotce or Law 

The Hartmann case tenders another problem which the court bypassed without 
comment. In a jurisdiction applying the “single publication rule,” what law de- 
termines whether an act is a tort? One illustration will suffice. New York holds 
that the fictionalized version of a person’s life for commercial gain, using his true 
name or picture, constitutes an invasion of his right of privacy.” The same set of 
facts would not constitute an actionable invasion of privacy in Utah,** Wisconsin,” 
and perhaps the District of Columbia.”* The choice of law, #.e., what law governs, 
is of the utmost importance. Needless to say, there is no agreement among the 
courts on this issue. “There are at least ten different and inconsistent theories as to 
the applicable law, which from time to time have been adopted by some court or 
suggested by learned writers. No one of them, unless it be the last, can be said to 
have prevailed and that one only by default.”** The various theories are as follows: 

1. The law of each place of “impact.” This is the multiple-publication theory*’ 
and for defamation cases is followed by the Restatement of the Conflicts of Law.*' 


This theory nullifies the “single publication rule.” 

2. Place of last event. The general Restatement choice of law rule is that the 
governing law be supplied by the place where the last event takes place which “is 
necessary to make an actor liable.”*? In defamation and privacy cases, this is the 
place where publication occurs. In radio and television, the circumstance that 


*° Binns v. Vitagraph Co., 210 N.Y. 51, 103 N.E. 1108 (1913); cf. Freed v. Loew’s, Inc., 175 Misc, 
616, 24 N.Y.S.2d 679 (Sup. Ct. 1940). See also, Harry P. Warner, Rapio AND TELEVisION RIGHTS 
§ 275b (1953), and Garner v. Triangle Publications, Inc., 97 F. Supp. 546 (S.D.N.Y. 1951). 

2° Donahue v. Warner Bros. Pictures, 2 Utah 2d 256, 272 P.2d 177 (1954). Cf. Donahue v. Warner 
Bros. Pictures, 194 F.8d 6 (1oth Cir. 1953), noted in 3 Uran L. Rev. 247 (1953). 

77 Prest v. Stein, 220 Wis. 354, 265 N.W. 85 (1936); Judevine v. Benzies-Montanye Fuel & Ware- 
house Co., 222 Wis. 512, 269 N.W. 295 (1936); Comment, 1952 Wis. L. Rev. 507 (1952). 

*® Bernstein v. National Broadcasting Co., 129 F. Supp. 817 (D.D.C. 1955), aff'd, 232 F.2d 369 
(D.C. Cir.), cert. denied, 352 U.S. 945 (1956). 

2° Prosser, supra note 3, at 971. “There is, however, the further question of what law is to govern 
each one of the forty-nine causes of action, or any of the component questions of law which may arise 
in connection with it, and on this, too, there is mo agreement. The realm of the conflict of laws is a 
dismal swamp, filled with quaking quagmires, and inhabited by learned but eccentric professors who 
theorize about mysterious matters in a strange and incomprehensible jargon, The ordinary court, or 
lawyer, is quite lost when engulfed and entangled in it.” Ibid. 

On this problem, see Ehrenzweig, The Place of Acting in Intentional Multi-State Torts: Law and 
Reason Versus the Restatement, 36 Minn. L. Rev. 1 (1981); Leflar, Choice of Law: Torts: Current 
Trends, 6 Vanv. L. Rev. 447 (1953); Note, 63 Harv. L. Rev. 822 (1950). 

*° O'Reilly v. Curtis Publishing Co., 31 F. Supp. 364 (D. Mass. 1940); Holden v. American News 
Co., 52 F. Supp. 24 (E.D. Wash. 1943), appeal dismissed, 144 F.2d 249 (oth Cir. 1944); see Jenner 
v. Sun Oil Co., [1952] Ont. L. Rep. 240; Kilian v. Stackpole Sons, 98 F. Supp. 500 (M.D. Pa. 1951). 

*! RESTATEMENT, ConFlict oF Laws § 377 (1934): “The place of wrong is in the state where 
the last event necessary to make an actor liable for an alleged tort takes place.” Rule 5 under this 
section provides: “Where harm is done to the reputation of a person, the place of wrong is where the 
defamatory statement is communicated.” Illustration 7 likewise provides: “A, broadcasting in State X, 
slanders B. B is well and favorably known in State Y and the broadcast is heard by many people con- 
versant with B’s good repute. The place of wrong is Y.” 

82 Thid. See also, RESTATEMENT, Torts § 578(b) (1938). 

°° Cf. Banks v. King Features Syndicate, 30 F, Supp. 352 (S.D.N.Y. 1939). See Notes, 60 Harv. 
L. Rev. 941, 946 (1947); 66 Harv. L. Rev. 1041, 1049 (1949); 16 U. Cur. L. Rev. 164, 167 (1949). 
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transmission is both simultaneous and multijurisdictional presents difficulty in de- 
termining the “last event.” 

3. The law of the place of defendant's act. This would be the place at which 
a broadcast** was. made or a magazine or newspaper was published.*° This has been 
criticized in that it would enable a wrongdoer to pick the law that would govern 
his act, a choice that might result in some state becoming a haven for defaming 
broadcasters and publishers. This standard is deficient in its application to nation- 
wide telecasts. The infringing act may originate in a remote area hundreds of miles 
from the New York or Los Angeles studios.*® Where, then, does the act occur? 

4. The law of defendant's principal place of business. The objection to this 
theory*’ is that it is difficult to determine at times the principal place of business of 
corporate defendants. In addition, the principal place of business may have no real 
connection with either the act of publication or any injury resulting therefrom. 

5. The state of defendant's incorporation or domicile. This approach meets the 
same objections as the use of defendant’s principal place of business.** 

6. The law of the state of principal circulation. This was suggested by defendant 
in Bernstein v. National Broadcasting Co. but rejected by the court.® It would 
mean that the law of New York frequently would govern since that state contains 
the largest potential circulation or audience. 

7. The law of the place of plantiff's domicile. This standard has frequently 
been employed by the courts, particularly in defamation*® and privacy*! cases. This 
is because the reputation of an individual or his peace of mind is most affected in the 
locality where he is domiciled. This standard is objectionable where an individual 
may be domiciled in Connecticut but is employed in New York City.* 


84Mau v. Rio Grande Oil Co., 28 F. Supp. 845 (N.D. Cal. 1939); but cf. Gautier v. Pro Football 
League, 304 N.Y. 354, 107 N.E.2d 485 (1952). 

* Layne v. Kirby, 208 Cal. 694, 284 Pac. 441 (1930); Grant v. Reader’s Digest Ass’n, 151 F.2d 733 
(2d Cir. 1946). 

*°In Gautier v. Pro Football League, 304 N.Y. 354, 107 N.E.2d 485 (1952), the alleged infringing 
act originated in Washington, D. C., and plaintiff sought recovery in New York. 

*7 United States v. Smith, 173 Fed. 227 (D. Ind. 1909); Mishawaka Rubber & Woolen Mfg. Co. 
v. Panther-Panco Rubber Co., 153 F.2d 662 (1st Cir. 1946), cert. denied, 329 U.S. 722 (1946). In 
Caldwell v. Crowell-Collier Publishing Co., 161 F.2d 333 (5th Cir. 1947), and Addressograph-Multigraph 
Corp. v. American Expansion Bolt & Mfg. Co., 124 F.2d 706 (7th Cir. 1941), cert. denied, 316 
U.S. 682 (1942), the court applied the law of the place where plaintiff had its principal business. 

5® Notes, 43 Itt. L. Rev. 556 (1948); 35 Va. L. Rev. 627 (1949). See also, American Radio Stores 
vy. American Radio and Television Stores Corp., 17 Del. Ch. 127, 150 Atl. 180 (Ch. 1930). 

5° 129 F. Supp. 817 (D.D.C. 1955), aff'd, 232 F.2d 369 (D.C. Cir.), cert. denied, 352 US. 945 
(1956); see Dale System, Inc. v. General Teleradio, Inc., 105 F. Supp. 745 (S.D.N.Y. 1952). Cf. 
Palmer v. Mahnin, 120 Fed. 737 (8th Cir. 1903). 

*° Szalatny-Stacho v. Fink, [1947] K.B. 1, [1946] 1 All E.R. 303; Fouts v. Fawcett Publications, 
116 F, Supp. 535 (D. Conn. 1953); Hazlitt v. Fawcett Publications, Inc., 116 F. Supp. 538 (D. Conn. 
1953); Dale System, Inc. v. Time, Inc., 116 F. Supp. 527 (D. Conn. 1953). Cf. Caldwell v. Crowell- 
Collier Publishing Co., 161 F.2d 333 (5th Cir.), cert. denied, 332 U.S. 766 (1947). In the following 
cases, the courts refused to apply the law of plaintiff's domicile: Christopher v. American News Co., 171 
F.2d 275 (7th Cir. 1941); Dale System, Inc. v. General Teleradio, Inc., 105 F. Supp. 745 (S.D.N.Y. 
1952). 

“1 Bernstein v. National Broadcasting Co., 129 F. Supp. 817 (D.D.C. 1955), aff'd, 232 F.2d 369 
(D.C. Cir.), cert. denied, 352 U.S. 945 (1956); Ludwig, supra note 3. 
*2 Prosser, supra note 3, at 976: “Apart from the usual difficulty in determining where domicil may 
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8. The law of the place where plaintiff has his dominant contacts. A refinement 
of the domiciliary theory, this standard has been applied in several of the unfair 
competition cases on the theory that this responds to what constitutes the greatest 
interference with plaintiff's interests.4* The Bernstein case utilized this test since 
the plaintiff, although domiciled in Virginia, spent the work-week in Washington, 
D.C., and hence had his dominant contacts in the nation’s capital. Judge Learned 
Hand has likewise applied this standard in a defamation case.** The objection to 
this theory is that it is—“entirely unpredictable . . . [and] impossible to determine in 
the case of interstate defamatory broadcasts or invasions of privacy, as imposing 
the law of the more populous states on the rest, and as quite arbitrary where, for 
example, there are forty jurisdictions involved and the greatest damage in any one is 
6° of the total, against 5° for the next state.”*° 

Nonetheless, it is believed that the theory of “predominant contacts” is a workable 
rule. In the defamation cases, there is a twofold injury to the plaintiff—injury to his 
character or reputation in the eyes of others, and also mental suffering to the indi- 
vidual resulting from the foregoing.“ In the privacy cases, the gravamen of the 
action is injury to the feelings of the plaintiff, the mental distress and anguish caused 
by the publication.*7 In both privacy and defamation cases, injury is measured 
primarily in terms of distress suffered by the plaintiff. The locale of plaintiff's 
dominant contacts suggests itself as a workable criterion, since here has occurred the 


greatest interference with plaintiff's peace of mind. 
g. The law of the forum. This is the theory most frequently applied by the courts 
because of convenience,** because the issue was never raised by the litigants,*® or 


be, this is open to the objection that the publication may have little effect there, or may never reach 
the place at all, and that where a man of national reputation lives in Nevada the injury in the state 
may be insignificant in comparison with the whole.” 

*® Socony-Vacuum Oil Co, v. Oil City Refiners, 136 F.2d 470 (6th Cir. 1943), cert. denied, 320 U.S. 
798 (1943); Triangle Publications v. New England Publishing Co., 46 F. Supp. 198 (D. Mass. 1942). 

** Mattox v. News Syndicate Co., 176 F.2d 897 (2d Cir. 1949). To the same effect: Kelly v. Loew’s, 
Inc., 76 F. Supp. 473 (D. Mass. 1948); Neiman-Marcus v. Lait, 107 F. Supp. 96 (S.D.N.Y. 1952); Banks 
v. King Feature Syndicate, 30 F. Supp. 352 (S.D.N.Y. 1939); Caldwell v. Crowell-Collier Publishing 
Co., 161 F.2d 333 (5th Cir. 1946), cert. denied, 332 U.S. 766 (1947). 

*® Prosser, supra note 3, at 973-74. 

*® Marble v. Chapin, 132 Mass. 225 (1881). 

*? Bernstein v. National Broadcasting Co., 129 F. Supp. 817 (D.D.C. 1955), aff'd, 232 F.2d 369 
(D.C. Cir.), cert. denied, 352 U.S. 945 (1956); Reed v. Real Detective Publishing Co., 63 Ariz. 295, 
305-6, 162 P.zd 133 (1945). See Annot., 14 A.L.R.2d 750 (1950); Harry P. Warner, Rapio AnD 
TeLevision Ricuts 1128 (1953). 

*® Spanel v. Pegler, 160 F.2d 619 (7th Cir. 1949); Grant v, Reader’s Digest Ass’n, 151 F.2d 733 (2d 
Cir. 1945); Loyne v. Kirby, 208 Cal. 694, 284 Pac. 441 (1930); Donahue v. Warner Bros. Pictures, 
194 F.2d 6 (10th Cir. 1952); Summit Hotel Co. v. National Broadcasting Co., 336 Pa. 182, 8 A.2d 302 
(1939); Holden v. American News Co., 52 F. Supp. 24 (E.D. Wash. 1943) appeal dismissed, 144 
F.2d 249 (oth Cir. 1944); Leverton v. Curtis Publishing Co., 192 F.2d 974 (3d Cir. 1951); Caldwell 
v. Crowell-Collier Publishing Co., 161 F.2d 333 (2d Cir. 1946), cert. denied, 332 U.S. 766 (1947). 

** Melvin v. Reid, 112 Cal. App. 285, 297 Pac. 91 (1931); Gautier v. Pro-Football League, 304 N.Y. 
354, 107 N.E.2d 485 (1952); Kelly v. Loew’s, Inc., 76 F. Supp. 473 (D. Mass. 1948); cf. Mattox v. 
News Syndicate Co., 176 F.2d 897 (2d Cir. 1949); Mau v. Rio Grande Oil Co., 28 F. Supp. 845 (N.D. 


Cal. 1939). 
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because damages are restricted to one state.” This theory has likewise been criticized. 
The forum is not always the jurisdiction most significantly connected with the con- 
troversy. Since jurisdiction over defendants engaged in nationwide communications 
may be had in almost every state, plaintiffs may engage in “forum-shopping” with 
its obvious evils.” 

Although there is no clear line of cases preferring one theory over the others, 
there is a trend, as evidenced by the more recent cases, to apply the law of plaintiff's 
domicile’ or, as in Bernstein, the “predominant contacts” theory.’ Unfortunatetly, 
the Uniform Single Publication Act furnishes no aid or comfort in advising a court 
as to the choice of law. California and other states which have adopted this legisla- 
tion are free to apply the law of the forum, the “predominant contacts” theory, or the 
law of plaintiff's domicile. Still, the statute has several advantages over the common- 
law rule, and it is believed that recovery in a state adopting the Act would include 
damages for the plaintiff's whole wrong. Indeed, one commentator has concluded 
that the full faith and credit clause of the Constitution absolutely precludes recovery 
even in states rejecting the “single publication rule” in any later action elsewhere for 


any part of that whole wrong.” 

There is an additional facet of the “single publication rule” which warrants dis- 
cussion. May California in a multiple-publication tort apply its law not only for the 
injury sustained there, but also for that incurred in the forty-seven other states? 
The trial convenience in applying the law of one state and instructing the jury on 
California law only, rather than the laws of New York, Virginia, Maryland, etc., is 
readily apparent. Judge Learned Hand intimated in Mattox v. News Syndicate Co. 


the desirability of such an approach, though this was only dictum.” 

In the Bernstein case, involving a multiple-state privacy action, the court went 
one step further, applied the “single publication rule,” and utilized the law of the 
District of Columbia in each of the states where plaintiff was seeking damages. In 
granting defendant’s motion for summary judgment, the court had this to say: “If a 
tortious invasion of privacy be held to have occurred, damages for the injury to 
plaintiff's feelings would be assessed under the law of the one jurisdiction which 
is determined to have been his situs, but he could recover there for the whole amount 
of harm inflicted on his feelings, considering, among other factors, the extent of 
the publication or publications in that and other jurisdictions."** Thus, in Bernstein, 

5° Hartmann v. American News Co., 69 F. Supp. 736 (W.D. Wis. 1947); Levey v. Warner Bros. 
Pictures, 57 F. Supp. 40 (S.D.N.Y. 1942); Leverton v. Curtis Publishing Co., 192 F.2d 974 (3d Cir. 


1951). 

*! Ludwig, supra note 3, at 760; Prosser, supra note 3, at 977-78. 

52 Dale System, Inc. v. Time, Inc., 116 F. Supp. 527, 530 (D. Conn. 1953); Fouts v. Fawcett 
Publications, Inc., 116 F. Supp. 535 (D. Conn. 1953); Hazlitt v. Fawcett Publications, Inc., 116 F. Supp. 
535 (D. Conn. 1953). Cf. Palmisano v. News Syndicate Co., 130 F, Supp. 17 (S.D.N.Y. 1955). 

58 See notes 43 and 44, supra. 

541 eflar, The Single Publication Rule, 25 Rocxy Mr. L. Rev. 263, 276 (1953). 

58 196 F.2d 897 (2d Cir. 1949). See also Curley v. Curtis Publishing Co., 48 F. Supp. 29 (D. Mass. 
1942); National Fruit Produce Co. v. Dwinnel-Wright Co., 47 F. Supp. 499 (D. Mass. 1942). 

5® Bernstein v. National Broadcasting Co., 129 F. Supp. at 826. 
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this issue was tendered the court, which applied the law of a single jurisdiction as 
to each state wherein publication occurred. 
IV 
ConsTITUTIONAL IssuEs 

The Bernstein formula poses several unresolved constitutional issues. May a 
court apply the substantive law of one state to publications occurring in other juris- 
dictions? For example, plaintiff brings a multiple-state privacy action in the Cali- 
fornia courts, seeking damages in such jurisdictions as Nebraska and Wisconsin. 
These two states have rejected the privacy doctrine.” If the telecast constitutes an 
actionals'+ invasion of plaintiff's privacy, the court would be confronted with the 
question of whether plaintiff is entitled to recover damages for publication in Ne- 
braska and Wisconsin. Since these two jurisdictions refuse on grounds of local public 
policy to hear this kind of suit, the California court would presumably refuse to grant 
recovery for publication in these states. California cannot justifiably seek to create 
greater rights than do the local laws of Nebraska or Wisconsin.™® 

Assume, though, facts similar to Mau v. Rio Grande Oil Co.,” wherein plaintiff's 
action in California for invasion of privacy was sustained, despite defendant's plea 
that the questioned broadcast was a matter of legitimate public interest. The courts 
in the District of Columbia® and Georgia®’ apply an enlarged test of legitimate 
public interest which is at variance with the holding of the California courts. Thus, 
had plaintiff brought suit in Washington, D. C., or Georgia, there would have been 
no recovery. It is hornbook law that the legislative authority of every state is confined 
to the territorial limits of that state and that California law does not have any 
effect of its own force beyond the limits of its own sovereignty.®* And so a consti- 
tutional issue is revealed which has hardly been explored in discussions relating to 
the “single publication rule.” 

The constitutional issue posed by the Bernstein formula is the reverse of the 
usual torts-conflicts of law problem; there a court must determine whether it will 
provide a forum for extrastate claims. The contention may be made that to enforce 
the claim in the forum would be contrary to the local public policy of the juris- 
diction,™ that it would result in the enforcement of the penal laws of another state,®* 


®7 Yoeckel v. Samonig, 272 Wis. 43, 75 N.W.2d 925 (1956); Brunson v. Ranks Army Store, 161 
Neb. 519, 73 N.W.2d 803 (1955). 

®® See Hersert F, Gooprich, HANDBOOK OF THE ConFLIcT oF Laws 21, 223 (3d ed. 1949); G. W. 
STUMBERG, PRINCIPLES OF ConFLict oF Laws 198 (2d ed. 1951). 

®° 28 F. Supp. 845 (N.D. Cal. 1939). 

°° Bernstein v. National Broadcasting Co., 129 F. Supp. 817 (D.D.C. 1955), aff'd, 232 F.2d 369 
(D.C. Cir.), cert. denied, 352 U.S. 945 (1956). 

*! Waters v. Fleetwood, 212 Ga. 161, 91 S.E.2d 344 (1956). 

** Hilton v. Guyot, 159 U.S. 113 (1895); Alaska Packers Ass’n v. Industrial Accident Comm'n, 294 
U.S. 532, 541 (1935): “. .. similar power to control the legal consequences of a tortious act committed 
elsewhere has been denied.” 

** Sec, e.g., Muir v. Kessinger, 35 F. Supp. 116 (E.D. Wash. 1940); Hudson v. Van Hamm, 85 Cal. 
App. 323, 259 Pac. 374 (1927); Kyle v. Kyle, 210 Minn. 204, 297 N.W. 744 (1941). 

** Adams v. Fitchberg Ry., 67 Vt. 76, 30 Atl. 687 (1894). See also 63 A.L.R. 1330 (1929). 
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or that the judicial machinery is unavailable to enforce extrastate law.® The point 
is raised that under the constitutional requirement of full faith and credit to the 
“public acts” of every other state, a state may not refuse to entertain a foreign action, 
such as wrongful death, arising under the acts of another state when there is no clear 
showing that strong public policy of the forum is violated by the action brought.” 
Mr. Justice Jackson’s language in the United Air Lines case here is pertinent: 


For the essence of the Full-Faith and Credit Clause is that certain transactions, wherever 
in the United States they may be litigated, shall have the same legal consequences as they 
would have in the place where they occurred. 


Undoubtedly, a substantial constitutional argument can be made that a court, 
in applying the “single publication rule,” would be precluded from recognizing a 
cause of action, such as invasion of privacy, or a defense, such as retraction in a def- 
amation case, with respect to publication in a sister state which refuses to recog- 
nize the same action or defense. As long as full faith and credit must be given, 
it can be persuasively contended that the “single publication rule” cannot be in- 
voked by plaintiff to create a new cause of action or by a defendant to assert a new 
defense in a foreign jurisdiction which refuses to recognize the same. Despite the 
constitutional issues tendered by the full faith and credit clause, the Supreme Court 
could readily conclude that practical considerations require the law of a single state 
to be applied as to publication in the forty-seven other states. The task before a 
court in attempting to ascertain and apply the law governing defamation in forty- 
eight jurisdictions, with its varied defenses, is staggering and defies imagination.™ 
The full faith and credit clause would have to yield to the practical considerations 
governing the docket of a trial court. 

Practical considerations—such as court work-load—have been persuasive factors 
in shaping and molding constitutional doctrines. One illustration will suffice. Over 
the years, the Supreme Court has evolved the rules governing the relationships be- 

®5 Slater v. Mexican National Ry., 194 U. S. 120 (1904). 

°* Hughes v. Fetter, 341 U.S. 609 (1951). See Notes, 64 Harv. L. Rev. 327 (1950), 51 Mic. L. 
Rev. 267 (1952). 

*T First Nat'l Bank of Chicago v. United Air Lines, 342 U.S. 396, 400 (1952). 

*8See note 24, supra. See Wyzanski, J., in National Fruit Produce Co. v. Dwinnel-Wright Co., 
47 F. Supp. 499, 504 (D. Mass. 1942): “I prefer to believe that the Massachusetts court has the robust 
common sense to avoid writing opinions and entering decrees adapted with academic nicety to the 
vagaries of forty-eight states. And until Massachusetts adopts a checker-board jurisprudence, the Klaxon 
case does not require this court to do so.” 

See Goodrich, J., in Leverton v. Curtis Publishing Co., 192 F.2d 974, 975 (3d Cir. 1951): “This is the 
kind of case where, if all of the questions which could be pointed up by analysis were to be answered, 
we should find ourselves in a forest from which it would be pretty hard to escape. Where was the 
right of privacy invaded, for instance: Alabama where the plaintiff lived, Pennsylvania where the Satur- 
day Evening Post was published, or every state in the Union to which the Post goes? If so, is there a 
separate lawsuit for each invasion? Does recovery im one action for one invasion preclude suit in some 
other state for another invasion? Because Pennsylvania has the ‘single-publication’ rule in defamation, 
is the same thing true for invasion of privacy? Questions similar to this the court was compelled to face 
in Hartmann v. Time, Inc. (3d Cir. 1948), 166 F.2d 127, 1 A.L.R.2d 370. Fortunately, for judicial peace 
of mind, we do not have to face them here.” 
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tween courts and administrative agencies. A federal appellate court today cannot 
review de novo the factual determinations of an administrative agency. The so- 
called jurisdictional or constitutional fact doctrine, which permitted a court to review 
de novo the findings of an administrative agency, yielded to the work-load confront- 
ing appellate courts.” The size of the records and the volume of cases on appeal was 
an important factor in prompting the Supreme Court to adopt the self-imposed 
limitation on reviewing courts—that the findings of fact, if supported by substantial 
evidence, are conclusive.’ With practical factors in mind, it is believed that the 
courts will consider the full faith and credit clause to be consistent with the adoption 
and extension of the Bernstein formula to the “single publication rule.” 


V 


DEFAMATION 


There have been several cases which have discussed the application of the “single 
publication rule” to defamatory utterances over radio and television. The areas of 


controversy surrounding broadcast or telecast defamation highlight the need for the 
“single publication rule” to limit issues to workable bounds where a program has 
been received in several states. 

Many radio and television defamation cases have been concerned with such issues 
as whether the tort is libel™ or slander.** Thus, if a broadcaster reads from a 
script, it is considered libel; on the other hand, an ad-lib interpolation is considered 
slander."* Other courts have suggested that defamation by radio be treated as a “new 
tort,” containing the characteristics of both libel and slander and subject to a standard 
of due care.” The cases are likewise in conflict on the issue whether defamation by 
television constitutes libel or slander."* The courts agree that motion pictures would 


°° Kennetu C. Davis, Cases ON ADMINISTRATIVE Law 868 ef seq. (1951); Universal Camera Corp. 
v. NLRB, 340 U.S. 474 (1951); Jaffe, Judicial Review: Substantial Evidence of the Whole Record, 64 
Harv. L. Rev. 1233 (1951); F. E. Cooper, ADMINISTRATIVE AGENCIES AND THE Courts c. 18, at 330 ef 
seq. (1951). 

*° Crowell v. Benson, 285 U.S. 22 (1932); St. Joseph Stockyards v. United States, 298 U.S. 38 (1936). 
See Jaffe, Judicial Review: Constitutional and Jurisdictional Fact, 70 Harv. L. Rev. 953 (1957). 

™ Section 10(e) of the Administrative Procedure Act, 60 Stat. 243 (1946), 5 U.S.C. § 1009(e) 
(1952), embodies this legislation. 

*® Sorenson v. Wood, 123 Neb. 348, 243 N.W. 82 (1932); Coffey v. Midland Broadcasting Co., 8 
F. Supp. 889 (N.D. Mo. 1934). 

™ Meldrum v. Australian Broadcasting Co., [1932] Vict. L. Rev. 425. See Harry P. Warner, 
Rapio AND TELEVISION Law § 37, at 444 (1953). 

See Warner, Joc. cit. supra note 73. See also Hartman v. Winchell, 296 N.Y. 296, 73 N.E.2d 30 
(1947); Locke v. Gibbons, 164 Misc. 877, 299 N.Y. Supp. 188 (Sup. Ct. 1937), aff'd, 253 App. Div. 
887, 2 N.Y.S.2d 1015 (1st Dep’t 1938); Weglein v. Golder, 317 Pa. 437, 177 Atl. 47 (1935). 

™ Summit Hotel Co. v. National Broadcasting Co., 337 Pa. 182, 8 A.2zd 302 (1939); Kelly v. Hoffman, 
137 N.LL. 695, 61 A.2d 143 (Ct. Err. & App. 1948); Irwin v. Ashurst, 158 Ore. 61, 74 P.2d 1127 
(1938). 

*® Remington v. Bentley, 88 F. Supp. 166 (S.D.N.Y. 1949) held that defamation by television was 
slander. Contra, Shor v. Billingsley et al., 14 R.R. 2053 (N.Y. Sup. Ct. 1956); Landau v. Columbia 
Broadcasting System, 10 R.R. 2017 (N.Y. Sup. Ct. 1954). 
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be considered libel;’? in the case of theatrical film, exhibited over television broad- 
cast stations, the same rule would undoubtedly apply. 

In addition to such disputed issues, viz., whether the tort is libel, slander, or both, 
there is a raging controversy as to whether broadcasters should be held accountable 
to the same standard of strict liability as newspapers.’* The cases are evenly divided, 
with four holding the station to be strictly liable,“ and four applying the standard 
of due care.*® In this connection, a large number of states have enacted legislation 
which mitigates a broadcaster’s liability for defamatory statements made by persons 
who are not agents of the broadcaster if the latter has exercised due care to prevent 
the utterance of such statements.*' Two states have gone so far as to relieve the 
broadcaster of liability for defamation by persons who are not agents, regardless of 
any negligence on the part of the broadcaster.™* 

Defamation by radio and television is further complicated by section 315 of the 
Communications Act of 1934.°* That provision requires a station to afford equal 
opportunities to all legally qualified candidates for public office and precludes a station 
from exercising any power of censorship over the material broadcast.** The legisla- 
tive history and background of this provision indicated that, in the absence of federal 
control in this area, the common law and state statutes on libel and slander were 
deemed sufficient to protect the civil rights of any individual who had been de- 
famed.*® 

From the inception of federal control of broadcasting in 1927 to 1948, broadcasters 
had examined political scripts and had deleted material which, in their opinion, was 


defamatory.*® But in the Port Huron decision, published in 1948, the Federal 
Communications Commission advised the industry that “the prohibition of section 
315 against any censorship by licensees of political speeches by candidates for office 


77 Youssoupoff v. Metro-Goldwyn-Mayer Pictures, 50 T.L.R. 581, 99 A.L.R. 864 (1934); Kelly v. 
Loew’s, Inc., 76 F. Supp. 473 (D. Mass. 1948). 

78 See WarneR, loc. cit. supra note 73. 

7° Sorenson v. Wood, 123 Neb. 348, 243 N.W. 82 (1932); Miles v. Louis Wasmer, 172 Wash. 466, 
20 P.2d 847 (1933); Coffey v. Midland Broadcasting Co., 8 F. Supp. 889 (N.D. Mo. 1934); Irwin v. 
Ashurst, 158 Ore. 61, 74 P.2d 1127 (1938). 

*° Summit Hotel Co. v. National Broadcasting Co., 337 Pa. 182, 8 A.2d 302 (1939); Josephson v. 
Knickerbocker Broadcasting Co., 179 Mis. 787, 38 N.Y.S.2d 985 (Sup. Ct. 1942); Kelly v. Hoffman, 137 , 
NJ.L. 695, 61 A.2d 143 (Ct. Err. & App. 1948); Parker v. Silver City Crystal Co., 12 R.R. 2057 (D. 
Conn. 1955). 

*1 See, e.g., Car. Civ. Cove § 48.5 (1949); Mic. Stat. ANN. §§ 27-1405-06 (Supp. 1953). See 
Remmers, supra note 3; Leflar, Radio and TV Defamation: “Fault” or Strict Liability, 15 Omno Sr. L. J. 
252 (1954). 

*2 Miss. Laws, c. 250, at 274 (1954); N. D. Rev. Cope § 14-0209 (Supp. 1953). 

*9 48 Star. 1088 (1934), 47 U.S.C. § 315 (1952). 

®*“@ 315(a). If any licensee shall permjt any person who is a legally qualified candidate for any 
public office to use a broadcasting station, he shall afford equal opportunities to all other such candidates 
for that office in the use of such broadcasting station: Provided, That such licensee shall have no power 
of censorship over the material broadcast under the provisions of this section. No obligation is imposed 
upon any licensee to allow the use of its station by any such candidate.” 
~ §5 Harry P, WARNER, Rapio AND TELEVISION Law § 32 (1949). 

®® Id. § 39; and see Voliva v. Station WCBD, 313 Ill, App. 177, 39 N.E.2d 685 (1942); Rose v. 
Brown, 186 Misc. 553, 58 N.Y.S.2d 654 (1945). 
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is absolute and no exception exists in the case of material which is either libelous or 
might tend to involve the station in an action for damages.”** 

The Commission was then faced with this problem: Several of the state courts 
had held broadcasters responsible for defamatory remarks uttered over a station in a 
political broadcast."* These decisions, in effect, afirmed the right of broadcast 
licensees to examine political scripts and to delete such material which was defama- 
tory in character. The Commission answered this contention by concluding that 
Congress had pre-empted this field of censorship and thus relieved licensees of 
both power to delete and responsibility for any defamatory matter broadcast in a 
political speech. The Commission’s conclusion as to liability of the broadcaster 
would not, of course, bind the courts. 

Although this situation has been discussed at great length in Congress, no federal 
remedial legislation has been enacted to resolve the dilemma of the broadcaster. In 
the absence of congressional relief, broadcasters have appealed to their state legis- 
latures for help. The latter have enacted legislation giving the broadcaster complete 
immunity from political defamatory utterances.*° 

The Commission’s decision in the Port Huron case portends a possible solution 
for the vexatious problems in this troublesome field. Clearly radio and television are 
interstate communications premised on the commerce clause of the Constitution;*° 
and Congress, in enacting the Communications Act of 1934, has pre-empted this field 
to the exclusion of the states. This pre-emption could be extended to torts in inter- 
state publication.*’ Such legislation, if adopted by Congress, could adopt the 
Bernstein formula of the “single publication rule.” It could go further and spell out 
whether defamation by radio is libel or slander, whether a broadcaster should be 
held accountable to the rule of strict liability. The area of privilege also could be 
delineated, and the statute might declare the effect of a retraction or of the plain- 
tiff’s failure to demand the same. 

Let us retreat from the field of possible legislation to the published decisions 
dealing with the application of the “single publication rule” to defamatory utterances 
over radio and television. Dale System v. Time, Inc.,** involved a multistate libel 
effectuated by the publication of Life and a broadcast over radio station WOR. 


87 Re Port Huron Broadcasting Co. 12 F.C.C. 1069 (1948). See also Houston Post Co. v. United 
States, 79 F. Supp. 199, 203 (S.D. Texas 1948); Harry P. Warner, Rapio AND TELEVISION Law § 34¢ 


(1949). 

** See cases cited note 79 supra. 

®° See, ¢.g., Mo. ANN. Stat. § 537.105 (1953); N.Y. Sess. Laws 1955, c. 580, § 1. See also Felix 
v. Westinghouse Radio Stations, 186 F.2d 1 (3d Cir. 1950), cert. denied, 341 U.S. 909 (1951); Note, 
30 St. Joun’s L. Rev. 126, 137 (1956). But see the recent case of Farmers’ Cooperative Union v. 
Townley, 15 R.R. 2058 (D. N.D. 1957), wherein it was held that a state statute absolving a broadcast 
station from any liability for libel, slander, or negligence is unconstitutional. This case is on appeal. 

*° Federal Radio Comm'n v. Nelson Bros. Bond & Mtg. Co., 289 U.S. 266 (1933). 

** See Second Employers’ Liability Act Cases, 223 U.S. 1 (1912); O'Brien v. Western Union Telegraph 
Co., 113 F.2d 539 (1st Cir. 1940); Vaigneur v. Western Union Tel. Co., 34 F. Supp. 92 (E.D. Tenn. 
1940); Haviland v. Western Union Tel. Co., 119 F Supp. 438 (S.D. Texas 1954). Note, 67 Harv. L. 
Rev. 347 (1953). 

*2 116 F. Supp. 527 (D. Conn. 1953). 
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Plaintiff alleged that an article published in Life and summarized in the Reader's 
Digest was libelous in that it injured plaintiff's. business. The summary in the 
Reader's Digest was broadcast over Station WOR. “The broadcast took place from 
a studio in New York City, but was accomplished through a transmitter located in 
New Jersey. The broadcast could be heard from Massachusetts to Georgia.”®* 

The court held that the publications in Life and Reader’s Digest and the broadcast 
constituted “three torts.” Despite the publication of the libel in more than three 
states, the court applied the “single publication rule” and also decided that the law 
of plaintiff's domicile was the law to be applied to a multistate libel which had been 
communicated in the state of plaintifi’s domicile as well as in other jurisdictions. 
The significance of this decision is that a lower court not only applied the “single 
publication rule” but went one step further, utilized the Bernstein formula, and 
applied the substantive law of the domicile to govern publications in other jurisdic- 
tions, 7.c., from Massachusetts to Georgia. 

Hawser v. Pearson,** with an almost identical factual pattern, is squarely in con- 
flict. There, plaintiff brought a libel action, claiming that a broadcast originating in 
the District of Columbia and heard in California and nine other western states was 
defamatory. Judge Holtzoff, rejecting the “single publication rule,” held that “libel 
and slander take place where the defamatory statement is communicated and not in 
the place from which the offending material is sent or where it originates. ... [T]he 
substantive law of each of the States in which the defamatory matter was circulated 
should govern the rights and liabilities of the parties in respect to so much of the 
circulation of the offending material as took place in that State.”*° Thus, Bernstein 
and Hawser v. Pearson, from the same jurisdiction, are in conflict on the application 
of the “single publication rule.” 

The last case to be discussed under this topic is Dale System, Inc. v. General 
Teleradio, Inc.,°* a multistate libel action, with the broadcast originating in New 
York City and heard by listeners from Maine to North Carolina and as far west as 
Harrisburg, Pennsylvania, and elsewhere. The court applied the “single publication 
rule” but approached the problem by treating it as a choice of law issue. Judge 
Murphy held first that a multistate libel action does not present a choice of law 
problem unless it is significantly related to more than one jurisdiction and, secondly, 
its determination on the merits varies according to which related jurisdiction sup- 
plies the governing internal substantive law. 

It was conceded that the tort controversy was multistate in character, but “whether 
internal law of related jurisdictions is significantly different, must remain conjectural 
unless thorough canvass is made of the internal rules of all states within broadcast 
range. We think that part of the office of conflict-of-laws is to obviate such investiga- 
tion by making available rules for choice of governing law in controversies with 
important contacts overflowing the boundaries of a single state.”*7 


°* 95 F. Supp. 936 (D.D.C. 1951). 


°8 Id. at 529. 
°° t05 F. Supp. 745 (S.D.N.Y. 1952). 


°° Id. at 938, 939. 
°T Id. at 747-48. 
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Judge Murphy then applied the substantive law of New York to determine 
whether the complaint stated a cause of action. New York law governed because 
it was the law of the forum, the point of origination of the broadcast, and the state 
of principal circulation. The significance of this opinion in relationship to the 
“single publication rule” is the appatent adoption of the Bernstein formula not 
only for libel and slander, but also for other multistate torts—intentional infliction 
of harm, negligent use of words, and “penumbral competitive torts,” like trade 
disparagement, trade libel, slander of goods, and injurious falsehood. 


VI 


Unrair CompPetITION 

The extent to which the “single publication rule” has been invoked in the unfair 
competition®® cases is aptly illustrated by Ettore v. Philco Television Broadcasting 
Corporation,”® which involved the telecasting of motion picture film of the 1939 
Ettore-Joe Louis fight. An edited version of the fight was telecast on two different 
occasions in 1949 and 1950 over the nationwide facilities of the National Broadcasting 
Company. Plaintiff sought damages in four states—Pennsylvania, New York, New 
Jersey, and Delaware—claiming that he had never sold his television rights or con- 
sented to the telecasts. 

Plaintiff in his complaint invoked the privacy doctrine, the law of unfair compe- 
tition, and a “kind of property right to the product of his services” for the unauthor- 
ized exhibition of fight films. A preliminary issue before the court was whether 
Ettore, who sold his motion picture rights in 1939, waived his property rights therein 
and thus agreed in advance to any use, commercial or otherwise, to which the films 
could be put. The court had some difficulty with this point, particularly as Ettore 
did not expressly reserve rights against the televising of the films. Judge Biggs con- 
cluded, however, that Ettore had impliedly reserved his television rights, on the 
theory that at the time Ettore sold his motion picture rights, television was an un- 
known medium, and, hence, fairness would seem to require the court to treat the 
absence of this new or unknown medium as the equivalent of a reservation against 
the use of his work product or performance.’ 

In holding that Ettore had a property right in his performance as a fighter and 
hence could enjoin the telecasts, Judge Biggs commingled and confused all three 
theories—privacy, unfair competition, and property right to the product of his 
services. It would appear Ettore would be hard-pressed to rely on the privacy doc- 
trine, which is primarily concerned with the protection of an individual’s mental in- 
terests against offense to his sensibilities caused by unwanted and unwarranted pub- 
lication of his likeness or activity.’ As the dissenting opinion points out, “As a 


°® For a discussion of the extent to which the law of unfair competition is applicable to the content of 
radio and television programs, see Harry P. Warner, Rapio AND TELEVISION RicHTs 889 ef seq. (1953). 

°° 329 F.2d 481 (3d Cir. 1956), cert. denied, 351 U.S. 926 (1956). 

0° See Harry P. Warner, Radio AND TELEVISION RicHTs 889 ef seg. (1953), and cases cited therein. 

11 Td. at 988. And see RCA Mfg. Co. v. Whiteman, 114 F.2d 86 (2d Cir. 1940), cert. denied, 
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participant in a professional prize fight, Ettore was seeking as large an audience for 
his performance as promotional skill could attract to ringside and theatres where 
the fight films were subsequently exhibited. The addition of a television audience 
cannot rationally be regarded as making the publication offensive to the per- 
former.”?°? 

The legal theory underlying Ettore’s right of recovery is that he has some sort of 
a property right in the product of his services; this is protected by the law of unfair 
competition, which grants relief for the misappropriation to the commercial advant- 
age of one person of a benefit or property right belonging to another. 

To return to the interstate publication issues, Ettore claimed he was damaged in 
four states—New York, New Jersey, Pennsylvania, and Delaware. The program was 
telecast by NBC over its own New York station and by its Philco affiliate, WPTZ in 
Philadelphia;’®* there were two telecasts of the Ettore-Louis fight—on December 30, 
1949, and again on December 8, 1950. As discussed elsewhere, Pennsylvania does 
not employ the Bernstein formula in its application of the “single publication rule.” 
The court is required to examine the law of each jurisdiction where the plaintiff 
claims injury. Judge Biggs concluded, despite the paucity of case law, that New 
York, Delaware, and New Jersey, in addition to Pennsylvania, would recognize a 
cause of action in Ettore’s behalf. Since there were two telecasts, separated a year 
apart, Ettore had two causes of action. 

The next question was whether the suit instituted in Pennsylvania would bar 
litigation on the same causes of action in New Jersey and Delaware. Pennsylvania 
is governed by the “single publication rule,” as previously noted, but the law in that 
jurisdiction requires the court to determine whether New Jersey and Delaware would 
likewise apply the “single publication rule.” Judge Biggs examined the laws of both 
states and concluded that, despite no technical trace of any New Jersey or Delaware 
law pertinent to the issue, public policy and logic warranted the conclusion that they 
would follow the Pennsylvania “single publication rule.” Hence, the “single publica- 
tion rule” resulted in two separate causes of action (because of two telecasts of the 
same program a year apart); and it engrossed the telecasts in New Jersey and Dela- 
ware. 

The NBC station in New York likewise telecast these programs. On the basis 
of the stipulated facts before the court, it was alleged that Ettore’s rights were violated 
four times in New Jersey—twice by the Philadelphia station and twice by the New 
York station. In this connection, it should be pointed out that NBC was not named 
as a party to the suit; Chesebrough Manufacturing Company, the sponsor, was served 
as a party defendant. 

Judge Biggs held that since the New York and Pennsylvania telecasts took place 


311 U.S. 712 (1940); Peterson v. KMTR Radio Corp., Civil No. 557, 555, Cal. Super. July 7, 1949, 18 


U.S.L. Week 2044 (July 26, 1949). 
109 529 F.2d at 496. 
203 NBC now owns WPTZ. Its call letters are WRCV-TV. 
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at the same time and since New York follows the “single publication rule,” the 
causes of action in New York and New Jersey against Chesebrough would be en- 
grossed by the Pennsylvania suit. In other words, the causes of action against Chese- 
brough in New York and Pennsylvania was merged, and plaintiff could recover 
damages as a result of the New York telecast. 

The court then referred to the fact that there were four telecasts in New Jersey. 
It suggested that the telecasts from the New York station were seen in northern 
New Jersey and from WPTZ, in southern New Jersey. “If Ettore is able to prove 
that the telecasts were seen and heard in New York and by persons in the northern 
part of New Jersey who did not view the Philco Pennsylvania telecasts, by reason of 
the physical limitations imposed on television, he might be able to assert additional 
elements of damage.”?* 

The Ettore case demonstrates the “ferocious task” confronting a court in applying 
the Hartmann rule.’”° Not only was the court required to examine into the conflicts 
of law rule of four states and ascertain the existence and application of the “single 
publication rule,” but the court had to determine the substantive law of all four 
states as to the existence of causes of action. The court was in a forest of but four 
states deep; it would have been an impenetrable jungle were there fifteen states 


involved. 
Vil 


Tue Ricut oF Privacy 

The facts in Bernstein v. National Broadcasting Co. warrant detailed analysis 
because the various issues relating to the “single publication rule” were discussed by 
Judge Keech in the lower court opinion. Bernstein sought compensatory and puni- 
tive damages for invasion of his privacy by reason of a nationwide telecast in twenty- 
nine jurisdictions, including the District of Columbia. Bernstein filed two suits: the 
first was drafted on the single tort theory, viz., that the telecast over Station WNBW, 
Washington, D. C., infringed his privacy; the second was drafted on the multiple 
tort theory, #<., that plaintiff was entitled to compensatory and punitive damages for 
the publication of the tort in twenty-eight different states excluding the District of 
Columbia. The telecast which was the basis of the instant litigation was the “Big 
Story” program, consisting of film and live action and emanating from New York 
City. The program was transmitted “live” to a minimum of thirty-eight stations; 
ten stations telecast the program on a delayed basis via kineoscope recordings. 
Plaintiff in the Bernstein case was domiciled in Virginia; he was employed by the 
War Department in Washington, D. C., and occupied a room in that city during the 
work week. 

The first issue confronting the court was the governing choice of law. Judge 


194 429 F.2d at 495. 

*°5 Judge Biggs opened the Ettore opinion with the following: “On this appeal we find ourselves 
within that forest ruefully referred to by Judge Goodrich in Leverton v. Curtis Pub. Co., 3 Cir. 1951, 
192 F.2d 974, 975. The forest in this case, however, is only four states deep.” 229 F.2d at 483. 
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Keech analyzed the privacy doctrine and concluded that the applicable governing 
law:should be the jurisdiction where plaintiff sustained injury. “The injury in these 
cases is the humiliation and outrage to plaintiff's feelings, resulting from the tele- 
cast.”"°° Since the impact of the multistate tort occurred in one place, the court 
agreed to apply the law of that jurisdiction where plaintiff was when his feelings 


were wounded. 

The next issue before the court was whether it should apply the law of the 
state of Virginia, where plaintiff was domiciled, or of Washington, D. C., where 
the plaintiff had his dominant contacts. The objection to applying the law of Virginia 
was the existence of a partly penal statute,’°’ patterned after the New York law’ 
and which undoubtedly would be strictly construed. The District of Columbia, 
on the other hand, with but one or two cases dealing with the privacy doctrine, 
would be governed by the common law’”’—much more flexible than its statutory 
counterpart. In the Bernstein case, it was held that plaintiff had no cause of action, 
since the disclosure of his past life involved matters of legitimate current public 
interest. Judge Keech concluded that the foregoing result applied whether the 
common law or its statutory counterpart governed. But on the issue, the court 
concluded as a matter of law that the governing choice of law would be that of the 
jurisdiction where plaintiff had his dominant contacts, in lieu of domicile. 

The basic issue before the court was whether it should apply the “single publica- 
tion rule.” To quote Judge Keech: “If a tortious invasion of privacy be held to have 
occurred, damages for the injury to plaintiff's feelings would be assessed under the 
law of the one jurisdiction which is determined to have been his situs, but he could 
recover there for the whole amount of harm inflicted on his feelings, considering, 
among other factors, the extent of the publication or publications in that and other 
jurisdictions.”""° Significantly, in this Bernstein opinion, the court not only applied 
the “single publication rule,” but it applied the substantive law of the District of 
Columbia for the twenty-eight jurisdictions where publication occurred. 

The court’s opinion left open the so-called “academic question,”’—whether the 
“single publication rule” encompassed telecasts on subsequent dates or at subsequent 
times. No court has had occasion to discuss this problem in relation to radio or 
television broadcasting. In the early days of television, kineoscope recordings were 
in frequent use because of the absence of relay or microwave facilities between and 
among stations. Today, most of the major markets across the country are inter- 
connected through the facilities of the American Telephone & Telegraph Company. 
However, because of the different time zones, programs on the West Coast are taped 


108 1d. at 825. 27 V4. Cope ANN. § 5782 (1942). 

106 NUY. Crvit Ricuts Law §§ 50 and 51. See Levey v. Warner Bros. Pictures, 57 F. Supp. 
40, 42 (S.D.N.Y. 1944); Binns v. Vitagraph Co., 210 N.Y. 51, 103 N.W. 1108 (1913); Freed v. Loew’s, 
Inc., 175 Misc. 616, 24 N.Y.S.2d 679 (Sup. Ct. 1940). 

2°® Peed v. Washington Times Co., 55 Wash. L. Rep. (1927); Peay v. Curtis Publishing Co., 78 F. 
Supp. 305 (D.D.C. 1948); Elmhurst v. Pearson, 153 F.2d 467 (D.C. Cir. 1946), affirming 58 F. Supp. 
484 (D.D.C. 1945). 

1° 129 F. Supp. at 826. 
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or kineoscoped for broadcasts at specified times. The advent of electronic tape sug- 
gests that an increasing number of programs will be taped and distributed at more 
convenient hours for a station’s listening or viewing audience. 

A sponsor who utilizes the facilities of a national network is presumably seeking 
nationwide advertising for his product or services. The single distribution of the 
program on the same day, but at different times during the day, to accommodate 
the differences in time zones, would indicate that we are dealing with but one 
nationwide publication, and hence a single tort. Similarly, if several stations are 
precluded from carrying a specific program on the day that a majority of the stations 
broadcast it, because of contractual commitments, but televise the specific program 
within a reasonable period thereafter, it should likewise be treated as part of the 
nationwide publication. 

The foregoing tenders another problem. The initial telecast of a nationwide 
program in thirty-four states occurs on March 20, 1957; the same telecast for five 
stations occurs one month later. The statute of limitations issue is readily apparent, 
particularly if the telecasts for the five stations enlarge the time for bringing suit. 

There is no ready answer for the myriad problems which will confront a court 
in its attempted application of the “single publication” or multiple-publication rules. 
Courts and litigants will require further experience before workable rules and policies 
emerge. 

Vill 
CONCLUSION 

The need for the “single publication rule” is readily apparent. The interstate tort 
with its multistate publications calls for such a doctrine. The logical development 
of this doctrine suggests that the “single publication rule” be extended to authorize 
a court’s applying the law of one state for the publication in the other forty-seven 
states. Practical considerations dictate such a development. If a court adheres to 
the philosophy enunciated in the Ettore case, it will be in an impenetrable jungle 
from which there is no escape. Limitations of time alone preclude a court !.om 
examining the substantive and choice of law issues in a multistate defamation 
action in forty-eight states. Furthermore, how can any court instruct a jury on the 
varying laws, defenses, privileges, and damages of fory-eight states? 

Despite the practical needs and demands for the “single publication rule,” there 
is an undefined constitutional law area which looms as an obstacle to the logical 
extension of the “single publication” philosophy. To restate the issue, may a court, 
in applying the “single publication rule,” create a cause of action in those juris- 
dictions which refuse to recognize a tort, ¢.g., invasion of privacy? Such jurisdiction 
may have varying defenses or privileges which for all practical purposes nullify the 
tort. The full faith and credit clause is not a sacrosanct and unyielding philosophy. 
Thus, it is conceivable that this doctrine may be modified by the Supreme Court 
to enable lower courts to deal with an intensely practical problem which can only 
be handled by the philosophy enunciated by the “single publication rule.” 
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SOME OBSERVATIONS ON THE LAW OF IDEA SUBMISSIONS AND PROBLEMS 
ARISING THEREFROM 


Harry R. Onsson, Jr.* 


I 
INTRODUCTION 

Begetting a child should bring little praise to a man for an effort which he would 
be glad to expend without acclaim. On the other hand, encouragement and aid are 
needed in raising the child to manhood, since in this respect, the parent's task is 
onerous, albeit somewhat pleasurable. So it is in the field of ideas; for an idea is 
readily conceived but brought to fruition only with sustained and toilsome effort. 
For the creative man, substantial reward should be postponed until after this toil has 
been expended and his work finished, for by his nature he finds such effort painful 
and is unwilling to persevere without the expectation of reward. Give him the pot 
at half-journey, and he will linger at the wayside. 

Most of us half-absentmindedly assume ideas are desirable, but, of course, nothing 
is intrinsically good or bad about ideas per se, unless one is of the diminishing band 
that believes in inevitable progress. The last great war showed that many new ideas 
are better left unthought; and even though thought, unsaid; and even though said, 
unused. Critics say that certain radio and television programs confirm that these 
media are not exceptions to this observation. Probably no medium is. 

Idea submission claims have been a real plague for many years, but, as an attorney 
writing about idea submitters and advertisers has observed, things have taken 
a turn for the worse in the past quarter century, as courts now have a tendency to 
allow recovery where they would not earlier have done so.’ Consequently, reward 
is being given prematurely to those who otherwise might turn their mere “ideas” into 
finished works, and the commercial users of ideas are exposed to danger by the law 
in some American jurisdictions if they depart from well-worn idea channels. The 
battlefield in these cases is generally that of the submitted idea for which the sub- 
mitter later claims that compensation is due him as the result of a use allegedly made 
by the recipient of the idea. 

Such a claim takes one of several guises: that the recipient expressly promised to 
pay th. submitter if he used the idea; that he impliedly promised to pay if he used 
the idea; that the law imposes an obligation to pay on quasi-contractual unjust 
enrichment grounds if the idea is used; that the recipient took a property—the idea 


* LL.B. 1948, Columbia University. Member of the New York bar. Senior Attorney, National 


Broadcasting Company. 
*Solinger, Idea Piracy Claims—or Advertiser, Beware!, in CopyricHt ProstemMs ANALYZED 121 


(1953). 
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—belonging to the submitter and used it, thus committing a tort in the nature of a 
conversion; or, finally, that a fiduciary relationship was violated by the recipient. 

Occasionally, the claim is made seriously that a statutory or common-law copy- 
right infringement has been committed by the recipient; but copyright lawyers, 
as we shall see, have had little difficulty, except for a time in opportunity-rich 
California, in disposing of that contention. It is sometimes claimed that the act of 
use constitutes unfair competition; and in this area, all lawyers have difficulty, for 
unfair competition has been made the bridge between law and morality, and all sorts 
of baggage has been trundled across it since the historic [nternational News Service 
v. Associated Press case.” 

The law regarding idea submissions has been ably examined in print.* Briefly, it 
has developed along the following lines: 

a. Express Contract. The originator of an idea may protect it against the other 
party to an express contract.* In Soule v. Bon Ami,’ however, the court held that 
consideration did not exist to support the defendant’s promise where the plaintiff has 
promised to impart “valuable information” and what he imparted was not new and, 
therefore, not valuable. (He suggested Bon Ami raise its price to retailers.) So, 
too, in Masline v. New York, N. H. & H.R. Co.° where the plaintiff told the 
defendant he had “information of value” to defendant to communicate for considera- 
tion, and then suggested the defendant sell advertising space in its stations, depots, 
rights of way, cars, and fences. The court held that this information was not new 
and valuable, but that the offer and its acceptance presupposed the idea to be one 
not generally known. The court said, “When information is proffered as the consid- 
eration for a contract, it is necessarily implied, is indeed the essence of the proffer, 
that the information shall be new to the one to whom it is proffered.” The last 
few words raise the interesting question whether attention should be focused on what 
is submitted or on the sophistication of the person to whom it is submitted. To let 

2 248 U.S. 215 (1918). 

*Kaplan, Implied Contract and the Law of Literary Property, 42 Catir. L. Rev. 28 (1954); Call- 
mann, Unfair Competition in Ideas and Titles, 42 Cauir. L. Rev. 77 (1954); Note, 23 A.L.R.2d 244 
(1952); Notes, 43 Cornety L. Q. 111 (1957); 31 id. at 382 (1946); 15 id. at 633 (1930); Note, 170 
A.L.R. 449 (1947); 2 RupotF CALLMANN, UNFAIR COMPETITION AND TRADE-MARKS 849-56 (2d ed. 
1950); Note, 65 Harv. L. Rev. 673 (1952); Birmingham, A Critical Analysis of the Infringement of 
Ideas, in Copyricut Law Symposium No. 5, at 107 (1954); Webster, Protecting Things Valuable—Ideas, 
in id. at 158; Solinger, supra note 1; Harry P. Warner, Rapio AND TELEvisiIOon RIGHTS 1073 (1953); 
Yankwich, Legal Protection of Ideas—A Judge's Approach, 43 Va. L. Rev. 375 (1957); Katz, The 
Publication of Intellectual Productions—A Common Sense Approach, 30 So. Cauir. L. Rev. 48 (1956); 
Gershon, Contractual Protection for Literary or Dramatic Material—When, Where, and How Much?, 27 
id. at 290 (1954); Nimmer, The Law of Ideas, 27 id. at 119. 

“High v. Trade Union Courier Pub. Corp., 69 N.Y.S.2d 526 (Sup. Ct. 1946), aff'd, 275 App. Div. 
803, 89 N.Y.S.2d 527 (1st Dep't 1949), appeal denied, 275 App. Div. 922, 90 N.Y.S.2d 681 (1st Dep't 
1949); Cole v. Lord, 262 App. Div. 116, 28 N.Y.S.2d 404 (1st Dep't 1941); Spiselman v. Rabinowitz, 
270 App. Div. 548, 61 N.Y.S.2d 138 (1st Dep’t 1946), appeal denied, 270 App. Div. 921, 62 N.Y.S.2d 
608 (1st Dep’t 1946). 

S201 App. Div. 794, 195 N.Y.S. 574 (2d Dep't 1922), aff'd, 235 N.Y. 609, 139 N.E. 734 (1922), 


rehearing denied, 236 N.Y. 555 (1923). 
* 95 Conn. 702, 707, 112 Atl. 639, 640 (1921). 
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‘ 


“novelty” depend on whom the submitter selects would be rash and would subject 
the innocent and credulous to liability in cases where the worldly-wise go free. 

b. Implied Contract. Williston has said that the elements necessary for an in- 
formal contract are the same whether the contract is express or implied by the facts. 
The character of the evidence by which the contract is established in each case is 
the distinguishing characteristic between the two.’ However, courts have required 
that the idea submitted be “novel” and “concrete” to support an implied contract.* 
This requirement conforms to the interpretation of express contracts, though, of 
course, the parties to an express contract may bargain as they wish, and a peppercorn 
or an idea of common knowledge can be legally sufficient as consideration.? To 
insist on novelty and concreteness has recently been termed “strange.”"° But how 
can it be strange? Implied contract has its roots in the behavior of reasonable men 
and what they have come to expect as normal in their society. It is unusual for any 
man to expect to be charged for any usual idea, and even more unusual for him to 
intend to pay for the use of what he already was free to use before the suggestion 
was made to him. The law in the implied contract area should provide as one condi- 
tion of his liability that the idea should be as unusual as the promise to pay, and 
as ready for use in the form submitted as the money that was allegedly promised. 

Whether custom in the industry will supply the lack of an understanding between 
the parties that the submitter will be employed in executing the idea or paid for its 
use has led to a divergence of views between New York and California. In New 
York, the Court of Appeals has held that proof of such custom will not be accepted 
in place of an understanding."’ In California, evidence of such custom is so 
accepted.” 

c. Quasi-Contract. There are apparently but two routes by which a plaintiff may 
recover on a quasi-contractual theory. The first—and more interesting, because so 
outrageous in light of the nature of ideas and of property—is that the idea, if 
novel and concrete, is property, and so the court will give judgment to the plaintiff 
against the defendant who used the idea and thereby was unjustly enriched at 
the plaintiff's expense. Belt v. Hamilton National Bank® has much language in 
it which might support this reasoning; but the court there also found that the idea 
was disclosed in circumstances indicating that the parties contemplated compensation 


if the idea were used. 
In a similar vein is John W. Shaw Advertising, Inc. v. Ford Motor Co.,'* where 


7 WiLuisron on Contracts 8 (rev. ed. 1929). 

*Hampton v. La Salle Hat Co., 88 F. Supp. 153 (S.D.N.Y. 1949); Stanley v. CBS, 35 Cal.ad 
653, 221 P.2d 73 (1950). 

*High Trade Union Courier Pub. Corp., 69 N.Y.S.2d 526 (Sup. Ct. 1946), aff'd, 275 App. Div. 
803, 89 N.Y.S.2d 527 (1st Dep't 1949), appeal denied, 275 App. Div. 922, 90 N.Y.S.2d 681 (1st 
Dep't 1949). 

2° Note, 43 Cornewt L. Q. 111, 113 (1957). 

12 Grombach v. Waring, 293 N.Y. 609, 59 N.E.2d 425 (1944). 

18 Kurlan v. CBS, 40 Cal.2d 799, 256 P.2d 962 (1953). 

*8 108 F. Supp. 689 (D.D.C. 1952), aff'd, 210 F.2d 706 (D.C. Cir. 1953). 

4112 F. Supp. 121 (N.D. Ill. 1953). 





Dreams FoR SALE 37 


the advertising idea was disclosed by the agency at the request of the company. 
In both of the foregoing cases, however, it was unnecessary for the courts to rest 
their decisions on idea-is-property grounds, since the respective submitters had the 
implied contract theory available to support their claims, and the judicial results. Of 
Galanis v. Procter & Gamble, which deals with this general problem, more will 
be said hereafter. 

The other type of quasi-contract claim as to which recovery has been sought 
successfully is presented where the plaintiff alleges he relied erroneously on what 
he thought was a valid agreement for compensation and prays that he may 
recover the value of his services rendered by reason of this reliance, as was done in 
Matarese v. Moore-McCormack Lines,"® and Pillois v. Billingsley." 

In light of these quasi-contract cases, one writer has wondered why most advertisers 
continue to rely on a release form which makes the advertiser “the sole judge of the 
idea’s novelty, usability, value; in fact, sole judge of everything.”’* The answer, 
I believe, is that advertisers have justifiably relied on Davis v. General Foods Corps.,” 
where the understanding set forth in a written form provided that “the compensation, 
if any,” to be paid would rest solely in the submittee’s discretion. The “if any” 
language clearly showed that the possibility of no payment at all was a recognized 
possibility in the minds of the parties; and it is clear to this writer at least that no 
court would be warranted in substituting its judgment for that both of the submitter 
and of the submittee. The English cases relied on in Davis, holding it incon- 
sistent to let a plaintiff recover after throwing himself on the defendant’s mercy, 
make good sense. 

Further, the Péllots and Matarese decisions do not shake Davis. In Pillois, 
the defendant had promised Pillois whatever the defendant in his sole discretion 
judged the services to be worth. There was no express recognition by the parties 
that Billingsley might judge the services to be of no value. The same is true of 
the Matarese case. In Davis, the submittee, by refusing to pay, had judged the 
idea to be of no value; and even Davis had from the first recognized this as a possi- 
bility. In Pilots and Matarese, the defendants had refused to perform their function 
of judgment—which was what the submitters had relied on in performing, and by 
the results of which they had agreed to be bound. The court in Davis would have 
had to decide two questions: whether to compensate the plaintiff, and, if so, how 
much. The courts in Pillots and Matarese had to decide only “how much,” since the 
plaintiffs’ agreed reliance on the defendants’ judgments had been only regarding the 
amount of remuneration; and from the law’s point of view, these defendants had 
refused to perform their duty to exercise judgment pursuant to a purported agreement 
on which plaintiffs had relied. 

d. Equitable Relief. Under this heading, we might put rare, non-commercial 
situations similar to those already covered where the duty (a) not to use, or (b) not 

*8 153 F. Supp. 34 (S.D.N.Y. 1957). 1© 158 F.2d 631 (2d Cir. 1946). 


47 199 F.2d 205 (2d Cir. 1950). ** Solinger, supra note 1, at 128. 
*® 21 F. Supp. 445 (S.D.N.Y. 1937). 
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to disclose the idea, or (c) to compensate if it is used or disclosed arises neither from 
an express or implied contract nor a quasi-contract imposed by law, but where, 
instead, the duty arises out of a genuine fiduciary relationship created by law and/or 
contract. Even the introduction of “equitable” and “fiduciary” considerations has 
not, in New York, changed the courts’ usual conclusion that the idea must be 


novel.”° 


II 


Some Recent Decisions 


Recently, the law has in no area shown less stability than in that relating to idea 
submissions. Last July, Galanis v. Procter & Gamble Corporation was decided by 
District Judge Dawson, who denied a motion by the defendant for summary judg- 
ment. Mrs. Galanis wrote to Procter & Gamble on February 11, 1952, to suggest “a 
soap I would call BLUE.”** The letter was answered on February 21 with a 
general letter which thanked Mrs. Galanis but pointed out some disadvantages of 
her proposal.** The parties had no other oral or written correspondence; the idea 


*° Futter v. Paramount Pictures, 270 App. Div. 892, 69 N.Y.S.2s 438 (1st Dep't 1947). 
*1 “To the President, Owner, or Manager 
Procter and Gamble 
Cincinnati, Ohio 
Dear Sir: 

I have an idea I would like to sell to you about a new kind of laundry soap that would be a 
sensation and a great god-send to many housewives on washday! A soap I would call BLUE. A new 
kind of soap with blue added into it. I have tried and tested a granulated soap with the addition of 
pulverized blue (bluing) into it and it works wonders. 

It washes clothes and doesn’t leave a streak of blue in this. I put the amount of soap I ordinarily 
use for my wash right into my washing machine (I have a Bendix). It washes, and rinses three times 
automatically and then damp dries them. Of course the soap I put in has the blue granules in it, all 
pulverized blue, It is a great time saver. You don’t have to wait around and prepare your blue with 
water to get the right amount in it or you don’t have to buy the ready-made bluing in a bottle. You 
have to also add water to that. It takes time. Lots of trouble too. Sometimes you don’t have any 
blue in the house and you wash without it. Or if you do have the blue, just look at all the trouble 
it takes on washday to be adding the blue, either before the wash or wait until your washing starts 
the rinsing period. 

I tell you, I wouldn’t do without it. I prepare my blue (pulverize it) and add it to my soap and 
keep it in a jar. I don’t have time to be bothered with it. Lots of other women are the same about it. 
I use different soaps sometimes. At first I used Rinso, because my washing machine company advised 
me to. But it didn’t get my clothes white. Then, when your Tide came in, I started using that. I 
can’t do without it, It is a wonderful soap. That is the soap I put the blue in. You should try it, 
or you may be able to manufacture a soap with the blue in it into granules. 

It would be something different. Of course, this would just be a laundry soap for clothes. It 
wouldn’t be used for dishes. So we still have to have our regular soap besides. 

Nearly every woman uses blue when they wash clothes. Those who don’t, do not have the blue 
handy or can’t be bothered with it. So if you have a soap all ready for us, our troubles would be 
over. I would like to know what you think of my idea. 

With automatic washing machines you add blue together with your soap when washing. You need 
not wait until you rinse to add it, That is why I say to combine the two. 

Please let me hear from you.” 

*? “Mrs. Constantine N. Galanis 

Route 1, Box 273 
Annandale, Virginia 
Dear Mrs. Galanis: 

You were very friendly and thoughtful to write us about the possibility of bringing out a combination 

bluing and washing product. 
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letter was unsolicited. The plaintiff concluded and alleged that she had offered to 
sell to Procter & Gamble an idea originated by her and put into concrete form, which 
included a specific name for the product and various advertising phrases and sug- 
gestions to promote the new soap, and that, in 1953, her idea was put to use by them 
without compensation to her. All of this, in her view, constituted an appropriation 
of her idea, in which she had a property right, and so gave rise to an implied 
contract which was breached by Procter & Gamble’s failure to compensate her. 

The defendant moved for summary judgment on a single ground—that the 
unsolicited mailed-in disclosure of an idea constituted a forfeiture and/or dedication 
of the idea. Before getting into his discussion of the questions raised, Judge Dawson 
noted that the plaintiff claimed she had suggested a specific name for the product, 
but he added that examination of her letter did not show it. It is difficult to under- 
stand what construction the judge placed on “a soap I would call BLUE,” and this 
difficulty probably led the defendant’s attorneys to expect the best as they read the 
opinion. The judge held: 

1. the submission was unsolicited, and there was no fiduciary relationship between 
the parties; 

2. the idea was not protected by patent, copyright, or contract; 

3. it was only a suggestion for putting two well-known products together and 
selling them as one; and 

4. a mere idea is not property, and any right to its exclusive use is lost by voluntary 
disclosure. 

At this point in their readings of the opinion, the defendant's atorneys must have 
been ready for a vacation in Florida (attorneys who defend idea cases for defendants 
steer clear of California). Their natural expectations were, however, to be dis- 
appointed. For, said the court, it has been recognized in certain cases that even if 
plaintiff has no property right in an idea, and even though no contract for the 
sale or use of such idea has been established, nevertheless, the defendant may be 
held liable in quantum meruit on the theory of unjust enrichment, where defendant 
utilized a concrete and novel idea submitted by the plaintiff. 

To support this view of the law, Judge Dawson referred surprised readers of the 
opinion to Matarese v. Moore-McCormack Lines, Inc., and Miller v. Schloss.* The 
latter nonidea opinion treats excellently the general nature of quantum meruit 
liability; but the former case offers small support to the Galanis decision. Indeed, 
Matarese is, in essence, an employer-employee, solicitation, encouragement, promise 


We have considered such a product many times in the past but up to now, have always decided 
against it. The principal objection that we have had is that such a product would have fairly limited 
uses. It would be excellent for the regular laundry but many people do not like to use a blue wash 
product for dishes, for colored fabrics or for lingerie. 

We have been approaching this problem from a slightly different angle in using fluorescent or 
‘white’ dyes in our products like Tide, Duz and Oxydol. These products add to the whiteness of the 
fabrics and really make the use of bluing unnecessary. 

We appreciate your interest very much and want to thank you again for taking the time to write us.” 
#9318 N.Y. 400, 113 N.E. 337 (1916). 
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of compensation, and acceptance case. Plaintiff was an employee whose scope of em- 
ployment assuredly did not include the subject matter of the lawsuit, and the company 
officials actively encouraged and participated in the acts which constituted the dis- 
closure and submission. Indeed, Judge Clark, who delivered the Matarese opinion, 
expressly stated there in discussing the leading case of Bristol v. Equitable Life 
Assur. Soc. of New York,”* that: 


Courts have justly been assiduous in defeating attempts to delve into the pockets of 
business firms through spurious claims for compensation for the use of ideas. Thus to be 
rejected are attempts made by telephoning or writing vague general ideas to business 
corporations and then seizing upon some later general similarity between their products 
and the notions propounded as a basis for damages. See Grombach Productions v. 
Waring, 293 N.Y. 609, 59 N.E.2d 425; Lueddecke v. Chevrolet Motors Co., 8 Cir. 70 
F.2d 345. Such schemes are quite different from the situation envisaged in the Bristol 
case, supra, and that at bar. Here the relationship between the parties before and after 
the disclosure, the seeking of disclosure by Furey [Furey was the defendant’s agent in 
charge of the pier on which Furey worked at the time of the submission. He 
later was promoted from Stevedore Superintendent to Chief of Operations, an executive 
position with wide powers sufficiently “high to justify his accepting for the company 
benefits of the more efficient stevedoring” suggested and put into operation by the plain- 
tiff], Furey’s promise of compensation, the specific character, novelty, and patentability of 
plaintiff's invention, the subsequent use made of it by defendants, and the lack of com- 
pensation given the plaintiff—all indicate that the application of the principle of injust 
enrichment is required. Miller v. Schloss, supra. 

Actually, the Galanis situation fits perfectly into the principle stated in the 
Bristol case by the court of appeals, that :*® 

Without denying that there may be property in an idea, or trade secret or system, it is 
obvious that its originator or proprietor must himself protect it from escape or disclosure. 
If it cannot be sold or negotiated or used without a disclosure, it would seem proper 
that some contract should guard or regulate the disclosure, otherwise it must follow the 
law of ideas and become the acquisition of whoever receives it. 


In summing up, the Galanis court, citing Belt v. Hamilton National Bank, a 
District of Columbia case, stated that for the plaintiff to recover it would be “neces- 
sary for her to establish (1) that the idea was novel, (2) that the idea was concrete, 
and (3) that the idea was actually appropriated by the defendant in the development 
of a product which it put out.”? The letter of Mrs. Galanis was sent from Vir- 
ginia to Ohio; the defendant’s from Ohio to Virginia; and the suit was brought in 
New York. The District of Columbia had nothing to do with the lawsuit and no 
explanation is given for the apparent reliance on a precedent from that jurisdiction. 

#4132 N.Y. 264, 30 N.E. 506 (1892). The principles of Bristol were recently reaffirmed in New 


York by Carneval v. William Morris Agency, 124 N.Y.S.2d 319 (Sup. Ct. 1953), aff'd, 284 App. Div. 
1041, 137 N.Y.S.2d 612 (1st Dep’t 1954), appeal and reargument denied, 285 App. Div. 871, 308 N.Y. 
1052 (1955). 

*5 158 F.2d 631, at 634. 

#° 132 N.Y. at 265, 30 N.E. at 507. 

*7 153 F. Supp. 34, at 38. 
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On the other hand, not a single Ohio or Virginia case is cited in the entire Galanis 
opinion for any proposition whatsoever. 

The court concludes it has considerable doubt the plaintiff will be able to sustain 
her burden of proof. It is submitted the plaintiff should never as a matter of law 
get the chance to do so. Yet, a motion for reargument has now been denied, the 
court saying that full consideration had previously been given all the issues. Thus, 
the Galanis case will apparently proceed to trial. 

In Belt v. Hamilton National Bank,”* the jury had found a verdict for the plain- 
tiff of $3,300. The plaintiff's evidence was that—after making the same suggestion 
to several others, including the assistant superintendent of public schools—he had 
suggested to defendant that it sponsor a series of half-hour weekly radio programs 
with talent to be selected by auditions in the high schools. An outline of the format 
provided that school atmosphere would be retained by referring to the show as a 
class, to the acts as class assignments, and to the action as class recitations. Each 
week, a different school and its glee club would be featured. If desired, Belt would 
conduct the auditions, production, and presentation. It was proposed there be a 
minimum of conversation and introductions, the programs being devoted to a 
“fast moving, first rate, entertaining show,” with no commercials, except that the 
sponsor would be given brief credit at the beginning and end of the broadcast. 
Following this suggestion, Belt and the bank entered into an agreement under 
which Belt was to be paid $25.00 weekly and was to make the necessary arrange- 
ments with the schools for auditions and transcriptions. If the bank approved the 
transcribed programs and caused them to be broadcast, a revised agreement covering 
the plaintiff's duties and pay was to be made. The school authorities at first refused 
the necessary approval, and, in accordance with its right under the agreement, the 
bank cancelled its contract with Belt. Some time later, the Board of Education 
advised the bank of its willingness to approve such a program, and for a little 
over a year, broadcasts were made with the assistance of a person other than Belt. 
Judge Holtzoff, in denying defendant’s motion for judgment notwithstanding the 
verdict, observed that at common law no “property right existed in an idea” and then 
noted that one of the law’s basic characteristics is its capacity for growth and 
flexibility. He does not tell us how the law grew so as to comprehend property 
right in an idea, but he does conclude that Belt got one. It must be observed that 
growth, in itself, is not necessarily a desirable thing and that when growth takes 
place, it ought to be a beneficial direction. Otherwise, the growth prevents the 
very progress that judges so often dwell upon when they do not like the precedents.” 

During the course of the opinion, Judge Holtzoff stated that “the law now gives 
effect to a property right in an idea even though the idea may be neither patentable 
nor subject to copyright,” and the terms “property right,” “limited property right,” 
“qualified property right,” “property right subject to sale,” and “owner of an idea” 


*8 508 F. Supp. 689 (D.D.C. 1952). 
*® Holmes v. Hurst, 174 U. S, 82 (1889); Eichel v. Marcin, 241 Fed. 404 (S.D.N.Y. 1913). 
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are used without any real analysis of what they mean. One consequence of having 
a property right or being an owner has always been the power to exclude the whole 
world from the use of the thing owned. It is manifestly absurd to suppose that 
Judge Holtzoff meant to suggest that Belt could exclude the world from the use of 
this idea. To say that rights against the bank arose in Belt out of a relationship 
that he had with the bank, the relationship being in part confidential and in part 
fiduciary, might enable the court to reach the same result, without suggesting that 
Belt enjoyed an idea monopoly. 

The Circuit Court committed the same sort of judicial error. Its opinion con- 
tains statements like “nor had the idea become public property on disclosure to the 
bank.”*® This statement is utter nonsense if it implies that a change might have 
taken place as to whether or not the idea was public property. It makes good 
sense only if it states the obvious fact that the idea was not property before disclosure 
nor afterwards either. The point is that to play with the word and concept “prop- 
erty” in this context is meaningless, unnecessary, and confusing. 

Other courts have said that a novel and concrete.idea prior to disclosure is the 
property of the originator. However, “property” serves no purpose if the idea has 
not been disclosed; it certainly is not property in the sense that others can be lawfully 
prevented from using the novel idea. Lest this seem like cavilling, consider some 
possible results of using the label property as to an idea. Such an idea may then 
serve as the basis for a quasi-contractual recovery or for a suit based on infringement 
of a property right. 

The lengthiest and farthest ranging opinions in the country on idea submissions 
have come from the Supreme Court of California. In Stanley v. Columbia Broad- 
casting System* concerning the program “Hollywood Preview,” the plaintiff sought 
successfully to recover in implied contract from the defendant for a radio program 
format the plaintiff claimed to have originated. The court conventionally ruled 
that, for the plaintiff to recover, his idea had to be novel and reduced to concrete 
form prior to its disclosure and then revealed under circumstances indicating 
that compensation was expected if the idea was used. In Golding v. RKO™ the 
court, in an action for infringement of literary property, held that California copy- 
right law** protected the basic plot of a paranoic ship’s captain obsessed by his 

8° Hamilton Nat. Bank v. Belt, 210 F.2d 706, 710 (D.C. Cir. 1953). 

$2 35 Cal.2d 653, 221 P.2d 73 (1950). 


82 35 Cal.2zd 690, 221 P.2d 95 (1950). 

58 Although the majority opinion is lengthy, there is no quotation in it of section 980 of the Civil 
Code. In his dissenting opinion, Judge Traynor refers to it as it read following amendment in 1947: “The 
author or proprietor of any composition in letters or art has an exclusive ownership in the representation 
or expression thereof as against all persons except one who originally and independently creates the same 
or a similar composition.” When the Golding suit was brought, section 980 read: “The author of any 
product of the mind, whether it is an invention, or a composition in letters or art, or a design, with or 
without delineation, or other graphical representation, has an exclusive ownership therein, and in the 
representation or expression thereof, which continues so long as the product and the representations or 
expressions thereof made by him remain in his possession.” Justice Edmonds who delivered the majority 
opinion in Golding and also in Weitzenkorn v. Lesser, 40 Cal.2d 778, 256 P.2d 947 (1953), observed 
in the latter case that in Golding, the court had relied on the earlier wording of the section and so 
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authority, engaged by an opponent aboard his ship, and defeated by that opponent 
with resultant mental collapse. (The action did not concern The Caine Mutiny.) 

In a pair of almost equally-lengthy opinions, the same court, in 1953, decided the 
cases of Weitzenkorn v. Lesser** and Kurlan v. Columbia Broadcasting System.* 
The plaintiff in the first case alleged three causes of action arising out of the claimed 
piracy of a Tarzan adventure. The first count pleaded an express contract; the 
second count, quantum valebant; the third count, copyright infringement. The 
court held that the first count was sufficient because Weitzenkorn “might be able 
to introduce evidence showing that the parties entered into an express contract 
whereby Lesser and Lesser Productions agreed to pay for her production regardless 
of its protectibility and no matter how slight or commonplace the portion which 
they used”; such evidence would present a question of fact for the jury. Further, 
no question of protectibility need be considered by the court in ruling on the 
demurrer, for the disclosure itself could be sufficient consideration to support the 
promise. 

The court’s opinion regarding the second count is also interesting. It said that, 
on this common count, recovery could be had in proper circumstances for either a 
contract implied in fact or a quasi-contract.** The court went on to comment that 
the conduct of the parties could support a recovery on the former ground. How- 
ever, only a property right wrongfully used by the defendant could support a quasi- 
contractual recovery (apparently ruling out in California the possibility of recovering 
on this theory when there have been services rendered pursuant to reliance on what 
was erroneously thought to be a valid contract).37 Consequently, the proof necessary 
to support a recovery on this theory is the same as that necessary to support a recovery 
on the third pleaded count, copyright infringement. Since the court concluded from 
the pleadings that no property belonging to Weitzenkorn had been used, the demurrer 
to the third count was held sufficient. The second count was allowed to stand 
because of the implied contract possibility, but the court noted that no recovery 
could be had thereunder on the quasi-contract theory. 

In Kurlan v. CBS, allegations that the defendants had utilized a radio script and 
program format of “My Sister Eileen” were the basis for no fewer than five causes 
of action: the first in express contract; the second and third in quantum valebant; the 
fourth on a contract implied from trade customs, practices, and usages; and the 
fifth cause being one in which it was alleged that the defendants appropriated by 
certain conduct “the rights . . . to which” plaintiff was “exclusively entitled,” and 
extended protection to “the basic dramatic core” of Golding’s play and that California, following the 
amendment,, accepted the traditional protectible property of common-law copyright. 


*# 40 Cal.2zd 778, 256 P.2d 947 (1953). 


%8 40 Cal.2d 799, 256 P.2d 962 (1953). 
°° The term “contract implied in law” is avoided and “quasi contract” preferred herein for the reason 


that the latter term is less apt to confuse. 
*7 Contrast Matarese v. Moore-McCormack Lines, 158 F.2d 631 (2d Cir. 1946). 
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that they destroyed the value of his “personal property.”** The court held proper the 
overruling of demurrers to all causes of action. It reiterated what it had said about 
the quasi-contractual cause of action’s relationship to copyright and that express con- 
tract and implied contract had been put on the same footing except as to the evi- 
dence necessary to sustain the making of the agreement. 

Perhaps Desny v. Wilder®® will signal the end of very long idea-submission 
opinions from the California Supreme Court. Only two judges delivered opinions, 
as opposed to three in Stanley, three in Weitzenkorn, and four in Kurlan, but the 
court leaves no stone unturned. In his separate concurring-only-in-result opinion, 
Justice Carter is heartily critical of “the lengthy discussion of numerous principles of 
law wholly inapplicable and unnecessary to a determination of this matter.” He 
adds that such useless, although learned, discussions must later be distinguished, 
dissented from, and finally overruled by subsequent decisions.*° The court, among 
other things, examined the factual substance of the record, the nature of the 
judgment appealed from, and the rules governing its consideration of that judgment, 
and then discussed the law of ideas, the law of literary property, the law of contract 
as it relates to transactions concerning ideas and literary property, with definitive 
recognition of the somewhat differing situations to which, as descriptive of the “con- 


” 66 9 66° 


tract” or obligation, some authorities apply the terms “express,” “inferred,” “implied 
in fact,” “implied in law,” or “quasi-contractual,” and “the significance of the sub- 
jective and objective tests in determining contractual existence under the several 


possibly pertinent theories.”* 


The defendant Wilder was employed by the defendant Paramount “either as a 
writer, producer or director or as a combination thereof.” In 1949, the plaintiff 
phoned Wilder’s office, spoke to his secretary, and said he wanted to see Wilder. 
At her insistence that he give his purpose, the plaintiff told her a “fantastic unusual 
story” about Floyd Collins, who was trapped in a cave more than eighty feet deep. 
He explained that the picture had never been made with a cave background before 
and asked to send it to Wilder. When the secretary learned it was sixty-five pages 
long, she said her boss would not read it and the story would have to be sent to the 
script department first, so that, if thought by them to be “fantastic and wonderful,” 
it could be condensed to three or four pages for the producers and directors to see 
it. Apparently in the fear that some of the fantasy and wonder would be lost to the 
story, Desny protested that he wanted to do the condensing himself and the secretary 
suggested he do so. Two days later, Desny called again after he had prepared a 
“three or four page” outline of the story and told her it was ready. She asked 
him to read it to her over the telephone so that she could take it down in shorthand, 
and he did so. She remarked that she liked the story, would talk it over with 


**Solinger called this “a cause of action in the nature of copyright infringement.” See Solinger, 
stipra note 1, at 137. Perhaps the attorneys for Kurlan felt the way the wind was blowing in California 
and wanted to avoid what might be called the “label handicap” of copyright. 

8° 46 Cal.zd 715, 299 P.2d 257 (1956). *° 46 Cal.2d at 752, 299 P.2d at 279. 

* 46 Cal.2d at 724, 299 P.2d at 260. 
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Wilder, and then would let Desny know the result. Desny explained to the secre- 
tary that defendants could use the story only if they paid him its reasonable value, 
whereupon she said that if Billy Wilder of Paramount uses the story “naturally we 
will pay you for it.” Desny did not remember*? whether, during the first conversa- 
tion, anything was said about his purpose of selling the story to the defendants. 
At no time did he speak to Wilder. Plaintiff's only subsequent contact with the 
secretary was in 1950, when he called to protest the alleged use of his “composition 
and idea in a photoplay produced and exhibited by the defendants.” 

For the purpose of argument, Desny conceded that his synopsis was not sufficiently 
original or unique to provide the basis for a recovery under infringement law, and 
he admitted that he got the central idea for his story from the widely-publicized 
Floyd Collins incident in the 1920's. However, he argued that the grant of a 
summary judgment had the result of denying him the right to prove that his idea 
or synopsis was the subject of a contract whereby defendants promised to pay him 
if they used it. 

The California Supreme Court’s detailed discussion of the law pertaining to 
ideas was presumably intended to provide definitive guidance for future litigants in 
a jurisdiction whose tribunals naturally tend to hear a substantial share of the enter- 
tainment industry’s cases. At the outset, the majority emphasizes that ideas, being 
“as free as the air and as speech and the senses,” are not usually regarded as property. 
Reliance is placed in the principle enunciated in Justice Brandeis’ dissent in Inter- 
national News Service v. Associated Press, that an “essential element of individual 
property is the legal right to exclude others from enjoying it.” Property inheres 
only in an “expression” of the ideas. 

Nonetheless, the court, adopting the view of Justice Traynor’s dissent in Stanley 
v. CBS, reasons that disclosure of an idea can be consideration for a promise to pay 
even though the idea disclosed may be widely known and generally understood. 
Analogizing the position of free-lance writers to that of a lawyer or doctor who may 
chance to render services without a prior express contract, the majority states that one 
who conveys a valuable idea to a producer who commercially solicits the service or 
who voluntarily accepts it knowing that it is tendered for a price should likewise 
be entitled to recover. 

The court then turns to a discussion of contractual law and distinctions between 
express, implied, and quasi contracts, with particular reference to some of the defini- 
tions in the California Code. Although conveyance of an undisclosed idea can con- 
stitute valuable consideration if bargained for, the majority finds that once an idea 
is disclosed without such a bargain, it then becomes the property of the proposed 
purchaser to use as he sees fit, and without remuneration if he so chooses. How- 
ever, should the producer be a person of good heart and, after disclosure of the idea, 
promise to pay therefor, that promise is legally enforceable. 


“? Desny'’s deposition had been taken, and it was treated as an affidavit in opposition to defendants’ 
motion for summary judgment. 
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One thing is made clear by the court. If a producer has an opportunity to reject 
an idea that is submitted to him, but instead voluntarily accepts its disclosure and 
then finds it valuable and uses it, the California courts will either find a promise 
to pay or imply one. Obversely, absent an opportunity to reject, the producer will 
not be bound to pay. The idea man who blurts out his idea without having first 
made his bargain has no one but himself to blame for the loss of his bargaining 
power. 

From the evidence before it, the court concluded that Desny had not shown that 
any contract was ever made to pay for his idea. Therefore, absent the dictation of 
the synopsis to defendant Wilder’s secretary, Paramount Pictures would have been 
free to have had its writers research the Floyd Collins incident and prepare a script 
to be based thereon. However, since Desny’s synopsis might have been used by the 
defendants, the court found it necessary to go into the law pertaining to literary 
property, and, in the light of that law, determined to deny the motion for summary 
judgment. 

Since the plaintiff had no statutory copyright, his claim as to the synopsis 
necessarily must rest in a common law property right or in contract. Desny had: 
elected to rest his argument solely on a contract theory, but there is at least some 
intimation in the majority's opinion that they might have upheld a common-law 
property right if they had been confronted with that issue. 

The defendants had raised an issue of authority by submission of affidavits that 

neither Wilder nor Wilder’s secretary had authority to negotiate contracts for the 
purchase of scripts. However, in this respect, the court noted :** 
Factually it would be inconsistent, and legally it would be untenable, for the defendant 
corporations to deny that Paramount’s employes, Wilder and the secretary, had authority 
to negotiate contracts for the purchase of literary material and at the same time to permit 
them to act as agents for the procurement of material offered for sale, and to use the 
material so acquired while disavowing the authority of the agents. 


If the secretary had authority to receive and transmit messages to her employer—such as 
messages offering to sell a story embodying a writer’s idea for a photoplay—and to take 
down in shorthand for transmission to her employer the script of a synopsis, she also neces- 
sarily had authority to receive and transmit the conditions and terms of the offer. 


In the court’s discussion of the secretary’s authority, the offer by Desny is likened 
to an offer of office supplies that might be left with the same secretary. However, 
this parallel is somewhat misleading. Suppose that a salesman left with the 
secretary a nonpatented, well-known stapler to try and possibly buy. Would a jury 
later be permitted to find, in the absence of unequivocal language, that a later use 
of another different stapler constituted acceptance by the corporation of an implied 
offer from the salesman to sell the idea of using a stapler? 

This is the flaw in Desny. What should have been a straight literary property 
and contract case was treated not only as that, but also as an idea case. Nothing 

** 46 Cal.2d at 745, 299 P.2d at 274. 
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was alleged to support the conclusion that the parties were dealing about an idea. 
Desny attempted to sell a sixty-five page story or a synopsis of it. Not a word 
was said about the idea of producing a picture based on the Floyd Collins incident. 
If the defendants accepted the offer, their acceptance could reasonably be only of 
what they would reasonably understand the offer to be. The true rule requires that 
anything so extraordinary as an idea offer must be made crystal-clear for what it is 
to the offeree. In the court’s lawyer and doctor illustrations, the only acceptances 
reasonably construable on the parts of the client and patient would be of the services, 
and most certainly not of the ideas the lawyer and doctor used. 

In Justice Carter's concurring-in-result-only opinion, he makes several points 
regarding the law which should give us pause.** He says:*° 


“44. The seller of this type of merchandise stands in an inferior bargaining position. Comment: 
If this be so, is it the function of the law to put the parties into an equal bargaining position? The 
idea salesman has little, if anything, of value to sell; that is why he has a poor bargaining position. 
The author with a good, completely-finished work has a fine bargaining position. 

b. Producers are hard to reach. Comment: Only producers with money are hard to reach. But 
seriously, the Desny sort of decision will not encourage them to make idea submitters more welcome. 
It might well be their attorneys have now advised them to make their secretaries harder to reach, too. 

c. No purchaser is going to buy a “pig in a poke.” Comment: Very true. How then, in the 
absence of clear words to the contrary, can a court find that he impliedly agreed to pay for the idea if 
he used it? To say that he willingly accepted the idea is no answer in Desny. It is only reasonable 
to say that the composition was accepted if it is reasonable to say that Wilder et al. accepted anything. 
Incidentally, how in the world can a submittee, by his conduct, indicate his willingness to pay for the 
use of a commonplace idea? It is almost equally inconceivable that the submittee by his conduct would 
indicate that the “pig in a poke” in his head was a commonplace animal. 

d. When the writer has conveyed his idea to such a prospective purchaser, he has lost the result of his 
labor and there is no way he can protect himself. Comment: This same argument (regarding loss of com- 
mon-law copyright on publication) has been made as effectively as it can be by Judge Aston, in the great 
case of Millar v. Taylor, 4 Burr. 2302, 2342, 98 Eng. Rep. 201, 221 (K.B. 1769), in part as follows: “Now, 
without publication, ‘tis useless to the owner, because without profit; and property without the power of 

use and disposal is an empty sound. In that state, ‘tis lost to the society in point of improvement, as well 
‘as to the author in point of interest. Publication, therefore, is the necessary act and only means to render 
this confessed property useful to mankind and profitable to the owner; in this they are jointly concerned. 
Now, to construe this only and necessary act to make the work useful and profitable, to be ‘destructive 
at once of the author's confessed original property, against his expressed will’ seems to be quite harsh 
and unreasonable. .. .” See also Earon S. Drone, THe Law or PRoperty tn INTELLECTUAL PRODUCTIONS 
1 et seq. (1879). Yet, both the House of Lords, in Donaldson v. Becket, 2 Bro. P.C. 129, 1 Eng. Rep. 
837 (H.L. 1774), and the United States Supreme Court, in Wheaton v. Peters, 33 U.S. (8 Pet.) sor 
(1834), held that the statute of 8 ANNE c. 19 (1710) took away the common-law right after publica- 
tion. The same judicial policy that led these judges, in the face of an act that was, to say the least, 
unclear, to hold that authors lost the common-law right after publication by virtue of the act has led 
judges to hold an idea is lost on disclosure unprotected by contract. Obviously, behind both historic 
judicial decisions is the weighty public policy against a form of thought control in each instance. 
In copyright, the area controlled is relatively narrow, and it takes more—publication—to result 
in forfeiture; in idea, the idea controlled is much greater, and it takes less—disclosure—to result in 
similar forfeiture. It is unwise, it is submitted, for judges to undermine these historic policies. Of 
course, the term “thought control” really means “expression of thought centrol.” 

e. This case is a beautiful example of the practical difficulties besetting a writer with something to sell 
—he is not permitted even to see the secretary in person—he must convey to her over the telephone the 
result of his efforts. Comment: If by “something” is meant the literary composition, his copyright 
protection (all that the ancient wisdom of the law has afforded him) is not lost. If his basic idea is 
meant, he had nothing to sell in the first place, he could convey no exclusive rights in it; Paramount's 
competitors would remain able to use the idea as freely after the conveyance as they were before it. 

In this particular instance, the NBC Network broadcast a television play telling the Floyd Collins 





ae Law AnD CoNTEMPORARY PRoBLEMs 


It seems to me most obvious that a seller of literary work would not disclose his ideas 
incorporated in his work to a prospective purchaser of the same without an implied 
understanding on the part of both that such an idea, if used by the one to whom it was 
disclosed, would be paid for by the one in a position to use the literary work. 


It is submitted that Justice Carter, too, has misstated the reasonable intention 
of the parties. Grant that the would-be seller has a property in his literary work. 
It is this property in a specific document, and this only, that he reasonably can expect 
to sell. While he may hope to be in a position to prevent the prospective purchaser 
from ever thereafter using any of the multitude of ideas implicit in his written 
production, surely he should have no reasonable expectation of doing so. In the 
absence of some clearly-expressed, soundly-proven indication to the contrary, is it 
reasonable to suppose that a prospective purchaser who talks with the “idea man” 
expects that, as a result of the conversation, he will be unable to use ideas he was 
perfectly free to use before it? Perhaps it will be replied that the submittee would 
not be free after such access to use the copyright protected portions of any literary 
work he was shown. But the forbidden areas in the copyright situation are of 
enormously narrower scope than in the idea situation. Who can tell whether the 
submittee in a case like Desny could ever again, without grave fear, do any story 
about Floyd Collins? Or a man trapped underground in a cave? Or about Crystal 
Cave? Or about Kentucky? If the literary work is the subject of federal copyright 
protection, the maximum period of such protection is fifty-six years. Justice Carter, 
in the final words of his opinion, brings into the stark light one of the nightmares of 
this field and confirms our worst fears, for he says:** 

It appears to me that the positions occupied by the parties should be sufficient to raise 


the inference that if the literary work is used by the prospective buyer, compensation would 
be paid therefor regardless of how much time the buyer takes to decide whether he will 


use it. 


In Glane v. General Mills, Inc.,“" the plaintiffs, who had been employed by the de- 
fendant prior to 1945, wrote their former employer that they were working on an 
idea for a packaged kit designed for youngsters, which would contain a cooking 
apron, cooking utensils, a recipe book, sample packages of defendant’s products, and 
perhaps a club membership card which could be sent to Martha Meade or Betty 
Crocker. The letter added, “If you are interested in this idea, we would naturally 
expect to have a conference with you personally on this matter. We would be glad 
to send you a sample kit which we are now working up if you would like to have us 
story without permission from Desny, Paramount, Wilder, or Wilder’s secretary, on the “Robert Mont- 
gomery Presents” program of January 21, 1957. Desny, as the court held, was as well off talking to the 


secretary as if he had talked to Wilder himself; perhaps he was better off—Wilder would more likely 
have been aware of the legal danger of dealing with an idea submitter and might not have listened to 
Desny at all. 

*® 46 Cal.2d at 755-56, 299 P.2d at 280-81. 

** Ibid. It is to be hoped that he meant “literary work” literally. It is not at all clear when the 
statement is read in its context that he did. He may very well have meant “ideas.” 

*7 598 P.2d 626, 628 (Cal. App.2d 1956). 
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do so.” No further correspondence and no meeting took place. In 1953, or 1954, 
defendant began. to sell a Betty Crocker Junior Baking Kit. The plaintiffs sued, 
alleging their idea had been embodied in the defendant’s kit and their original 
format used. Demurrers were sustained to their several complaints. The circuit court 
affirmed, holding the complaint to be defective. With respect to express contract, the 
court said that even if the plaintiffs’ letter could be construed as an offer, the offer 
had never been accepted. The plaintiffs’ allegation that the use by General Mills 
constituted an acceptance was refuted by their own admission in their opening 
brief, wherein they said that General Mills “evinced great interest in the kit,” but 
informed them that “they could not use it at that time.” It also was refuted by the 
fact that the offer was not accepted within a reasonable time. 

The court held the complaint defective with respect to implied contract, even 
though the conclusory allegation that the submission was made at the request of the 
defendant was present in this complaint, as it had been in the Weitzenkorn and 
Kurlan complaints, which had been upheld and on which the plaintiffs here relied. 
In this case, the letter itself contradicted the conclusory allegation, and the judges 


were not fooled. 

In Thompson v. California Brewing Co.,** the plaintiff sought to recover for his 
alleged submission, at defendant's special request, of an allegedly novel idea to pro- 
mote the defendant’s beer sales—the idea being that defendant “should advertise and 
sell at least two kinds of beer under two different labels, including ‘a man’s beer, 
and the then present beer under its then new label for the feminine and home con- 
sumption trade.” Causes of action for express and implied contracts and for breach 


of confidence were upheld. This case is interesting for the fact that plaintiff's 
attorney attached importance to “novelty,” despite the California Supreme Court 
decisions. 

So much for California. Let us now get back East and see what happens when 
the submittees are another type of idea user—the President and Fellows of Harvard 
College. In Irizarry v. President and Fellows of Harvard College, the plaintiff 
alleged in counts one and four of the complaint that a series of reports on foreign 
tax systems which the Harvard Law School is preparing makes use of an idea which 
the plaintiff owned exclusively and which the defendants stole after the plaintiff had 
revealed it to Dean Erwin Griswold in 1950. Counts two and three allege that 
Griswold deceived Irizarry into disclosing his plans for a tax service. It may be 
observed at the outset that the plaintiff acted as his own counsel. 

All contact between the two men was by mail. Irizarry had written Griswold 
asking him to look over the text of a loose-leaf service on Argentine tax law. which 
he had prepared and which he planned to follow with similar services on other 
Latin-American countries. He stated they were to be along the lines of United 
States Tax Services published by Prentice-Hall and Commerce Clearing House. 


** No. 17137, Cal. Dist. Ct. of App. 1st Dist., April 26, 1957. 
*° 548 F.2d 799 (1st Cir. 1957). 
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Griswold replied that he was interested; and some correspondence followed having 
to do with Griswold’s participation, until Griswold said he did not care to pursue 
the matter further. Harvard Law School, in cooperation with the United Nations, 
is engaged in the publication of a series of reports on the tax systems of countries 
throughout the world. The first two of these reports were published in 1957, while 
Irizarry’s Argentine service was published in 1951. 

The defendants’ motion for summary judgment was granted in the District 
Court by Chief Judge Sweeney, who held that there was no issue of fact; that the 
idea of a foreign tax service, not being novel, cannot be property; and that no 
promise to pay for the use of the idea can be implied if novelty and originality are 
absent.” On appeal, the Circuit Court affirmed, saying that, while the ground given 
below was sufficient, two other grounds also support the judgment—the first being 
that an unconditional public disclosure of an idea by the originator deprives him of 
any further rights in it. (In his first letter to Griswold the plantiff had said he had 
already disclosed his idea to 1500 important business and banking institutions and 
law firms throughout the country.) Moreover, the court held it perfectly clear that 
no implied contractual or fiduciary relationship had arisen between the parties, for*! 
the plaintiff's initial letter to Griswold, which was wholly unsolicited, disclosed and de- 
scribed the plaintiff's entire idea. All that Griswold ever requested from the plaintiff 
was further information as to the part Irizarry wished him to take and the financial 
arrangements which Irizarry proposed. Such a gratuitous unsolicited disclosure as the 
plaintiff made to Griswold could not impose upon the defendants a contractual or fiduciary 
relationship. Gromback {sic} Productions v. Waring, 1944, 293 N.Y. 609, 59 N.E.2d 
425; Laughin Filter Corp. v. Bird Machine Co., 1946, 319 Mass. 287, 65 N.E.2d 545, 69 
USPQ 23. 

It is interesting to speculate on what the California Supreme Court might have 
done with this case had it been before it and had there been no prior disclosure 
to the 1500 firms. Obviously, the lack of novelty would not defeat Irizarry, and the 
possibilities in Griswold’s request for further information about his part and about 
the financial arrangements proposed might very well have led to a different result— 
or possibly to a new rule in California.” 


Ill 
Area oF SuBMiTTER’s PRoTECTION 
Just as the whole is greater than any of its parts, so the idea must be more 
comprehensive than any single representation of it. Mody Dick is a titanic novel 
about a whaling voyage. Melville’s copyright protection, if he wrote it today, on the 
basis of well-settled law, would not include the “idea” of it or the ideas in it.5* 


5° r49 F. Supp. 33 (D. Mass. 1957). 


51 548 F.2d at 802. 
5® Recall that in Desny the California Supreme Court held a submittee’s promise following disclosure 


would be enforced. 
58 Nichols v. Universal Pictures Corp., 45 F.2d 119 (2d Cir. 1930); Holmes v. Hurst, 174 U.S. 82 


(1899). 
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The copyright protection granted him would not seriously discommode other authors 
or producers who wish to write or produce works about whaling voyages. Yet, if 
our present-day Melville, instead of honestly laboring for years to produce his 
literary masterpiece, conceived his idea about a whaling voyage, a hell-driven captain, 
and a white whale, wrote down the idea of it, and did little more than get potential 
users to listen to him rather than rudely shut him up, he would find himself 
in a position, were he dealing with men of no more than ordinary courage, 
to prevent them all from perhaps ever again doing any story dealing with these 
same elements.”* Contrast the labor the two Melvilles have done, and compare what 
each receives. The modern Melville—as contrasted with the real one—has not even 
begun to work. The literary output (if it can be called that) of the idea man would 
be quantitatively prodigious compared to that of the poor drudge. Are we sure 
we want to give the “hot idea” man all this power and encourage the Melvilles 
all to be “hot idea” men? 

To say that he does not get much power, as did Judge Traynor in Stanley v. 
CBS, and that copyright protection creates a kind of monopoly and is, therefore, 
to be closely confined, while contract operates only between the parties, is no answer 
—at least in the field of broadcasting. There are only three national television net- 
works in the United States. If the idea can be planted with all three, the possibilities 
are obvious; and they have been availed of. Although a vast area of broadcast 
material is produced outside of the networks, the submitter in such a case customarily 
sues both the outside packager and the network and alleges that the latter supplied 
the idea wrongfully to the former. Thus, the would-be idea monopolizer gets his 
chance at the big money no matter where the idea of the broadcast actually orig- 
inated. Where it actually did originate does not worry him much; the proof of 
the idea’s independent origination is by its nature almost never backed by “hard” 
evidence, but only by that of the self-serving variety. If the idea man is patient, 
something enough like it will come along in time. He can then make his claim, 
tell his story, and who knows? 

Not only is his original task much easier than that of the drudge Melville; his 
task at the trial of his action is much easier than that of the network that he sues. 
The network program goes on the air as the result of the combined efforts of many 
people. The “hot idea” man can put in his whole case himself. Generally, this 
takes little time, although even this is many times what it typically takes to conceive 
and formulate the “hot idea.” The network’s evidence is costly to present, its 
witnesses difficult to assemble. The “hot idea” man has advantages all along the 
line over a real author who took the trouble to finish his work and secure Consti- 
tution-derived copyright protection for it. 

The “idea” man runs no danger of having to pay an attorney’s fee for the sub- 


**What would be the same idea? Would a whaling voyage, a hell-driven captain, and a black 
whale be the same? The captain and the whale, but no voyage? The voyage and the whale, but no 


captain? 
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mittee who is victorious in a lawsuit. Not so the author who sues on his federal 
copyright.”> Moreover, for a publisher of books, more areas are practically available 
for his use than for the broadcaster. The broadcasting industry—like Hollywood, 
but unlike publishers—is, by its present economic nature, forced to aim at a mass 
public. The broadcaster is further limited by the fact that his product goes directly 
into the home; material fit only for a limited class is not usable by him. Conse- 
quently, “idea-fencing” is more damaging to him than it would be to the publisher. 
Yet, the publisher is usually not a defendant in similar cases and is forbidden only 
those areas protected by valid copyrights, rather than comparatively vast idea areas. 
Theoretically, there is no reason, of course, why a publisher cannot be sued. Had 
Desny submitted his sixty-five page “composition” to a book publisher in California 
(or, it must be added, to the publisher’s secretary), there is nothing in the Desny 
opinion to make one suppose that the publisher would be any more likely than 
Wilder et al. to succeed in having the complaint held insufficient if, after submis- 
mission of the manuscript, he had published another book dealing with the Floyd 
Collins tragedy. If the only question were whether the publisher had used copy- 
right-protected portions of the work, there would be no objection. But that ap- 
parently is not the only question in California. Thus, the hobbling effect of the 
Desny doctrine, even on literature, is obvious. 

Rewarding the idea submitter has the cultural effect of discouraging his doing 
useful work in the field of writing if he has talent for it or in the field of production 
if he has talent and has or can get the means to produce. The rewards given by 
juries have sometimes been very high.*° When the amount of effort and talent 
necessary to jot the ideas down on a few pages are considered, the rewards are 
sometimes shockingly large. 

Assuming that a submission has been made which gives rise to obligations 
on the part of the submittee, to what area are the obligations confined? This ques- 
tion is one of paramount importance because invariably what is used differs to some 
extent from what was submitted. 

Suppose, too, that the submission itself was a very general one. More uses will 
then fit into the suggestion than would be the case if the submission were narrow. 
The “value” of a general idea is, of course, much greater than that of a specific one, 


5561 Stat. 652 (1947), 17 U.S.C. § 201 (1952). 

*°In Morgan v. General Foods (Cal. Super. Ct. 1952), the jury originally returned a verdict for 
$750,000 but was sent back after being advised that the punitive damage plea had been withdrawn 
and returned a verdict for $375,000. In the Stanley case, the verdict was for $35,000; in the Belt case, 
it was for $3,300; in the Matarese case, it was for $40,000; and in the Golding case, it was for $25,000. 
The trend in this area is for money damages to vary inversely with the ascertainability of the injury 
suffered by the plaintiff or the value of the appropriated idea. Normally, damages are governed by the 
gauge of the market place, but since there is no market place for ideas—only for their various usable 
embodiments—the jury is free to speculate to its heart’s content, confused by wild demands for tre- 
mendous sums. Honest jurymen who have never earned more than $6,000 a year for their honest 
and useful labors are persuaded to return verdicts for tens of thousands of dollars for the appropriation 
of ideas which took matters of minutes to conceive. It might well be said, to paraphrase the splendid 
Churchill, that “never have so many who gave so little been rewarded so well.” 
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and the tendency of the submitter is to wrap up as much as possible of the idea 
area in which he operates. A favorite device of the submitter is to make his sug- 
gestion and add “etc.” at the end of it or a phrase like “there are many other varia- 
tions which can easily be imagined.” The result, of course, is to throw the submittee 
back onto his own resources—where he was before he got assistance from the sub- 
mitter. In the light of the usual quality of work submitted, probably this is all 
to the good artistically. 

Aside from the question of degree of specificity, we have the case where some 
of the elements of the submission were used, but others were not. The problems 
in this area permeate every idea submission controversy. In none of the cases, to the 
writer's knowledge, has the court adequately discussed the problem. The reason 
may be its difficulty! 

Shall the submitter be protected with respect to the specific ideas falling within 
the area of his general submission? If he should recover at all, should he recover 
if only part of his idea is used, or does the entire idea have to be used for him to 
recover? If what is used is more general than the specific idea, is the defendant 
liable? Suppose he suggests that a series of plays, after closing on Broadway, be 
performed on television in two-hour length. If the defendant performs in two-hour 
length a series of George M. Cohan plays which had Broadway runs, should, the 
plaintiff recover? If the plaintiff suggests the George M. Cohan series, should he 
recover if the defendant uses everything but George M. Cohan plays? Suppose 
the programs broadcast utilize the idea suggested enly as to one segment of the 
program. Out of two segments? Out of three segments? Suppose a submitter 
submits a vast amount of ideas. The writer on one occasion jotted down, in the 
period of a single hour and in spite of interruptions, twelve ideas for programs, none 
of which he had ever seen before. By devoting himself exclusively to this unholy 
work, he is confident he could send forth a steady stream of these things and sue— 
in some cases, perhaps, successfully—any network or programmer unfortunate enough 
to receive the submission. 

How are the legal rights of the parties affected by the fact that the idea sub- 
mission, either wholly or partly, is in the form of matter which has been registered 
for copyright in the Copyright Office? If the work was published with notice, 
have the ideas incorporated in it been publicly disclosed so that no idea protection 
is possible? Suppose the copyright material is accompanied by a letter pointing 
out that it could serve as the basis of a series of similar works. Is it possible 
to protect that idea? If the registered work were unpublished, would the registra- 
tion itself constitute public disclosure? With how many people may the idea sub- 
mitter enter into confidential relationships? Suppose he confidentially reveals his 
idea to several thousand submittees; is it still not publicly disclosed? Suppose these 
submittees constitute the entire group of those who, as a practical matter, can use 
the idea? Suppose the group of submittees is made up of only three networks and 
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the suggestion envisages a series of ninety-minute programs, which only the net- 


works at the present time regularly originate? 

A child, the psychologist tells us, is born into the world with only a few ideas, 
including very little more than the tendency to grasp and to fear loud noises or 
great heights. Everything else is learned. In the early years, a prime method of 
learning—indeed, one might say the only method—is by imitation. The child bene- 
fits by the experience of our contemporary ancestors, who in turn leaned on pre- 
ceding generations. A man becomes civilized, therefore, by acquiring and adopting 
ideas without permission. How many have ever during their lives paid for these 
ideas? Admittedly, we pay to be exposed to them by specialists—our teachers. But 
this is something else. We pay and employ teachers to communicate ideas and, 
generally, not for the ideas they communicate, at least not for their own ideas that 
they communicate. A teacher might be very acceptable who in his whole life never 
had an original idea, not to mention a novel one. What we pay for is chiefly an idea 
communicator rather than an idea originator. The idea submitter, having come 
into the world practically devoid of ideas and having, like the rest of us, freely 
appropriated all or almost all he knows, proceeds zealously to try to extract from 
others payments for the ideas which he believes he originates. Normally, the ideas 
he expects payment for are the cute, gimmicky, least important ideas in his life. If 
he has a set of ideas on why we should or should not go to war, he expects no one 
to pay him for communicating these, or for their use. If he has ideas on how to 
give away money prizes or how to subject program participants to amusing experi- 
ences, he hopes for a fabulous award. When an idea submitter is really good, 
society is badly misguided to encourage him to strive in the wrong area. Better to 
reward him if he civilizes the Soviets rather than if he amuses the Americans. 

Every development in this area is not grave. Not too long ago, I received the 
complaint of a man who alleged his idea was incorporated into one of our programs. 
It developed that he had submitted it to a movie usherette in a New York theater 
operated by one of the theater chains. (If Desny v. Wilder had been decided at 
that time, perhaps I should have worried more.) Also the lady who suggested 
that her recent conversations with Mark Twain be broadcast on radio need have 
very little fear of this idea’s being appropriated. 


IV 


SoME Sratistics 
Robert W. Sarnoff, president of National Broadcasting Company, recently said: 
“In the year now ending, NBC headquarters, its stations, its field offices, its artists, 
and its producers will have received some three million letters from the viewing 
public. In New York alone, we will have had more than 41,000 telephone calls 
praising or criticising our shows, and more than 100,000 telegrams.”** Dore Schary, 
one of the motion picture industry's outstanding producers, told recently on a tele- 


57 Thirtieth Anniversary Address, Dec. 13, 1956. 
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vision program that a large studio receives 20,000 stories or ideas a year, of which 
but twenty are made into motion pictures.** 

Of the three national TV networks, one, NBC, currently is receiving 30,000 to 40,000 
suggestions of all types every year. These figures include everything from letter out- 
lines to pilot films. One department alone received from 7,000 to 10,000 “approaches” 
a year. From 2,000 to 3,000 get some serious study. Ten thousand story submis- 
sions of all types are offered. The effect of this tremendous influx is obvious. At 
the present time, the idea-submission lawsuits confronting the networks probably 
account for sixty-five per cent of all suits against them in the area of copyright, def- 
amation, right of privacy, and unfair competition. 

The extraordinary and multiple claims that result from idea protection are 
perhaps illustrated best by citing a case of a new program coming on the air and 
what happened to the network—NBC in this case—that put it on: 

On March 1, 1954 the program “Home” was first presented on the NBC Television 
Network. Prior to its date of first broadcast, NBC had received six idea submissions 
claims relating thereto. The six claims were entirely independent of one another, and 
each claimant claimed that his idea submission would form the basis of the series to be 
broadcast. Advance publicity about the program, the only information probably 
available on which each of the claims could have been based, said little more than 
that “Home” would be a service-type (as opposed to entertainment-type) program, 
like a magazine-of-the-air. But this was not the end of our trouble, for following 
the first broadcast of the program three more claims came in. Two of them became 
lawsuits. The program went off the air following its broadcast on August 9, 1957. 
Two of the three idea submission lawsuits concerning it are still pending. As late 
as July 31, 1957, a motion was noticed for an order enjoining the series three days 
prior to its going off the air. 

The fact that the idea was old was no deterrent to the claims made regarding the 
“Home” program. A brief search of the exhaustive files maintained by NBC re- 
vealed that the network had received submissions of the basic “home” idea since 
1929—prior to the earliest of the nine claimants’ alleged submissions. 

On another program just put on the air, NBC has received a half-dozen claims 
and two lawsuits, one seeking a preliminary injunction. The foregoing experience 
is by no means isolated or extreme. Not many years ago, a new CBS program was 
the subject of no less than eighty-five claims, which resulted in seven lawsuits. 
The effect of these lawsuits and claims on a timid broadcaster is obvious. Such a 
broadcaster would tend to keep on the beaten track. Fortunately, however, to my 
personal knowledge, it has not had this effect on NBC or the other networks. 


Vv 
Present HANnpLING oF THE PRoBLEM 
The following is the idea-submission form currently in use by NBC in New York. 
** Open Hearing, ABC-TV Network, Oct. 6, 1957. 
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NBC POLICY CONCERNING SUBMISSION OF IDEAS AND OTHER MATERIAL 


We appreciate the courtesy of our listeners and professional people who suggest mate- 
rial, including ideas, program formats, literary material, and other suggestions, for our 
use. However, we receive many suggestions which have been made previously either by 
our own staff or by others. Likewise, we may commence using material similar to yours 
which we receive after the date of your submission. It has therefore become necessary for 
us to adopt the policy of refusing to consider any material unless the person submitting 
it has signed the agreement appended to this statement and has specified the maximum 
payment to be made to him in the event of our use of his material. KINDLY DO NOT 
SUBMIT TO US ANY MATERIAL WHICH YOU DEEM TO HAVE A VALUE IN 
EXCESS OF THE LIMITS SPECIFIED IN PARAGRAPH 1 OF THE BELOW 
AGREEMENT BETWEEN US. There are two copies of this agreement; please sign 
in the space provided and return one copy to us. 


NationaL Broapcastinc Company, INc. Title(s) 
30 Rockefeller Plaza 
New York 20, N.Y. Attention: Story Division 
By... 

(Please print) 
Gentlemen: 

In accordance with your NBC POLICY CONCERNING SUBMISSION OF IDEAS 
AND OTHER MATERIAL, I am today submitting to you my material summarized 
on the reverse side pursuant to the following agreement: 


1. You agree to cause your appropriate employee having the duty of evaluating 
material of the type now being submitted by me to review my material. I agree that 
you may use my material or one or more of its features or components. If you com- 
mence such use, and provided it is original, novel and valuable, you agree to pay me 
as total compensation therefor such sum of money as we may subsequently agree upon in 
writing. If we have not attempted or are unable to agree upon the amount of such pay- 
ment and you commence the use of such material, you will pay and I will accept as full 
consideration for all rights of every kind, the sum of $1,000.00 if the material is first used 
as the basis of a series of network broadcasting programs, $500.00 if the material is first 
used as the basis of a series,of local programs, or $250.00 if the material is first used for 
any other purpose. I agree that I can suffer no damages in excess of the foregoing from 
your use of my material or for any other claim with respect thereto. 


2. I declare that all of the important features of my material are summarized on the 
back of this form and I have disclosed no other features to you. I warrant that the material 
is original with me and that no one else to my knowledge has any right to it. I believe 
my material and its features to be unique and novel. However, I recognize that other 
persons including your own employees may have submitted to you or to others, or made 
public, or may hereafter originate and submit, or make public, similar or identical material 
which you may have the right to use, and I understand that I will not be entitled to any 
compensation because of your use of such other similar or identical material. 


3. Any controversy arising as to whether you used my material, or relating to this 
agreement, will be conclusively determined by arbitration as provided by New York 
law and the regulations of the American Arbitration Association and our arbitrator will be 
a person experienced in the broadcasting field mutually selected by us; if we cannot agree, 
we will accept as arbitrator any person designed by the President of the Association of the 
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Bar of the City of New York who will agree to arbitrate the controversy, in accordanve 
with the rules of the American Arbitration Association. The arbitrator’s decision shall 
be controlled by the terms of this agreement and no award may exceed the appropriate 
amount specified in Paragraph 1. I agree that any action against you must be brought 
within six months after the date of your first use of my material. 

4. I have retained a copy of my material submitted to you and release you from 
liability for, loss of or damage to such material. 
5. This agreement constitutes our entire understanding. Any modification or waiver 


Ss: 
hereunder must be in writing, signed by both of us. The invalidity of any provisions here- 


of is not to affect the remaining provisions. This agreement applies equally to any other 
material which I may submit to you, unless agreed in writing to the contrary. 


(Author or Agent: Write on the back of this form a short summary of the contents of 
the material being submitted.) 


Dated: 195 Name 


Address 


(Signature) 


AGREED: 
NatTIonat Broapcastinc Company, INc. 
By 


From time to time, this form is revised, and it is now in the revision process 
again. An earlier Davis v. General Foods Corp.,” type form follows: 


The Company deeply appreciates the courtesy of many of its listeners and of people 
in the profession who submit ideas, suggestions and material for use in its activities. How- 


ever, so many ideas and suggestions are offered to us which embody suggestions previously 
developed by members of our own staff, or submitted by others, that we cannot consider 
any material unless we receive a waiver of compensation therefor. Only in this way can 
we avoid the risks and uncertainties which often arise by reason of the use of ideas 
independently conceived and submitted to the Company by others. 


Therefore, before considering any ideas, suggestions or material, it is the policy of the 
Company to require the signature of the release appended to this statment. 
Title(s):... 
By 


Gentlemen: 


I have received a copy of your policy in connection with the submission of ideas and 
suggestions to you. I understand that it is your established policy not to entertain or receive 
an idea or suggestion except on the distinct understanding that the person submitting the 
same is willing to rely entirely upon your good faith in determining the question of 
whether the submission is truly novel, whether it is actually used by you as a result 


5° 51 F. Supp. 445 (S.D.N.Y. 1937). 





58 Law anp ConTEMPORARY PROBLEMS 


of his having submitted it, and the amount of compensation, if any, to be paid if you 
should use it. 


As an inducement to you to entertain my ideas and suggestions, I agree that they are 
submitted to you upon the conditions set forth above. 


Name: 
(Signature) 


Address: 


Witness: (Author or agent: Please write on the back of this form a short 
summary of the contents of the material 
being submitted.) 


The Davis-type form is in wide use by firms in this country, and the cases 
support the view that the forms are useful in performing their functions.” 

Each of the radio and television networks has its own way of handling the 
problem posed by unsolicited idea submissions. Letters of rejection are especially 
difficult to write. Some unfortunate stock phrases that creep into them are: 

1. While we found it a very interesting idea for a program, we do not require 
any programming of this sort for the coming year. 

2. The fact we cannot accept your idea at the present time does not mean it is not 


meritorious. 
3. We are very grateful to you for allowing us to consider your idea, and we 


shall keep it carefully in mind for future programming. 

Obviously, from a legal point of view, it is better to be blunt and have it done. 
A friend suggests that the following, where public relations will allow it, would be 
highly desirable in every case: 


We have the idea which you sent us but have no obligation to you for it. We do not 
need ideas; we have so many ourselves that we are unable to work on due to lack of time 
that we venture to suggest that you develop a program rather than fool around with 
an idea. We can use programs. The custom in the business is to make a pilot film so 
that you have something concrete to show around. The cost of this may be $30,000, but 
we assume that your friends and/or banker will be happy to back you if you yourself 
are unwilling or unable to finance it. 

Copyright the film you make for your own protection. You will then “own” some- 
thing. As it is, you have offered to sell us something you do not own, and we have 
no interest whatsoever in buying it. 

Thanks anyway. 

Users are not the only people who have forms. Some submitters do too. One 


man in the Midwest sent NBC a form as a preliminary to submitting his idea. 
A paragraph from the form follows: 


*° Hisel v. Chrysler Corp., 94 F. Supp. 996 (W.D. Mo. 1951); Lueddecke v. Chevrolet Motor Co., 
70 F.ad 345 (8th Cir. 1934); Rieger v. Western Union Tel. Co., 135 N.Y.J.L. 5 (Sup Ct. 1956). 
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We readily acknowledge, that to study your format would contain much very valuable 
information and make possible to manipulate, fake, juggle, etc., and that neither we or any 
members & employees associated with our organization would challenge to infringe on any 
portion of this program in ideas, titles, material and other information, when format sub- 
mitted and made available for our study, to do so, would constitute a violation of your 
trust in our agreement as well as making us and our organization, liable in restitutions 


as may be imposed upon us. (sic) 


This is fine. At least the submittee knows where he stands when he accepts an 

idea from this man. 
VI 
SuccEsTED LEGISLATION 

In Kurlan v. Columbia Broadcasting System, the defendants argued that the com- 
plaint showed the alleged contract to be within the bar of the statute of frauds. The 
court expressed doubt that the transaction alleged might be a sale of “goods” within 
section 1624A of the California Civil Code but held that in any case, the transaction 
would be removed from the operation of the statute by acceptance of part of the 
goods; and, if Kurlan’s allegations about access, copying, and use were upheld, accept- 
ance of at least a portion of the goods would be proved and so the statute would not 
bar the action. Perhaps the court’s position was conceptually correct; but how striking 
the need for inclusion of such transactions within the bar of the statute! If there be a 
need for the statute in the field of the sale of tangible goods, who can doubt a more 
pressing need in the case of a sale of an idea? In Wettzenkorn, the majority said 
that, though improbable, if the defendant allegedly promised to pay for the disclosure 


of g hackneyed idea, a contract valid in law would exist upon proof that such a 
promise had been made. It seems that the improbability coupled with the obvious 
opportunity for fraud makes evident the desirability of inclusion of this sort of action 
in the statute of frauds bar. 


Vil 
SEVERAL FiInaL ObBsERVATIONS AND QUESTIONS 

The courts have said on occasion that a man’s right to his ideas is analogous to a 
wild animal he has captured. If the animal escapes, he loses his right to it; likewise 
if he allows the idea to escape he loses his right in it. By “his ideas,” I assume the 
courts do not really mean the idea taken alone. They must have reference to the 
idea as it exists in the man. No court has ever meant that the man who has not 
permitted the idea to escape him could prevent others with the same idea from 
, using it. It would be odd to consider as separate ideas the same idea existing in the 
minds of two people. The fact that we use the language “same idea” means the two 
conceptions are really one. But, letting that pass, the courts have held that on dis- 
closure, the idea belongs to the world and, unlike the wild animal, cannot be cap- 
tured again and be owned by the captor. 

What kind of disclosure results in the escape of the idea? It is clear that a 
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confidential disclosure does not. Following a nonconfidential disclosure does the 
discloser lose his rights to the one to whom he earlier disclosed confidentially? Of 
course, he should. The rest of the world:is now free to use the idea. The discloser 
has robbed the initial disclosee of any practical exclusivity he might have had from 
being the recipient of the disclosure. Consequently, the discloser should not continue 
to benefit after he has destroyed the advantage of the disclosee. 

Suppose the disclosure is not voluntary. Here, consider the situation of a discloser 
who, in the process of suing a confidential disclosee, has to reveal what the idea was 
which was disclosed. To go a step back, does the disclosure by the user in breach 
of any express or implied obligation result in a loss by the originator of “his idea”? 
It is submitted that it should. The public is in no position to know the circum- 
stances under which an idea was disclosed and to trace origins where there are no 
earmarks. In the modern world, there is little enough time for human genealogy 
without attempting idea genealogy. 

The tendency since International News Service v. Associated Press to find that 
there is property merely because someone has used it before, “even if it took labor and 
genius to make it,” is untenable, as Justice Holmes pointed out. Property depends 
upon, exclusion by law from interference, and if it is to be created, it is for the legis- 
lature to do it, not the courts.°' The question is whether we shall allow someone 
to appropriate to himself, by whatever means, that which belongs to everyone, and 
not whether someone has labored mightily. 

The basic reason, of course, that copyright law has tended to protect only the 
specific matter written down, rather than the general ideas incorporated in the 
work, is that there are infinitely more combinations of individual words than there 
are ideas or, indeed, combinations of ideas. To fence off ideas and combinations 
thereof, as opposed to words, would place restrictions on the world’s artists to a much 
larger extent than the inconsequential contribution of the world’s submitters war- 
rants. 

The evil of permitting recovery to the idea submitter, other than in an express 
written contract situation, is threefold. It encourages men to waste their time 
dreaming up ideas in areas where they lack the experience to know what is needed 
or useless, practical or not, new or known. Secondly, it encourages fraud. Thirdly, 
it discourages the use of new ideas. The discouragement of such use is not limited 
to those areas where new ideas have been submitted by outsiders; it is more general 
than that. Even an individual cannot possibly remember the source of his ideas. 
For a corporation of any size, the problem of determining an idea’s source is simply 


stupendous and incapable of practical solution. 

The principal effect of allowing recovery on implied contract, quasi-contract, 
and on certain other theories is sometimes to give idea protection against a narrow 
circle of people, but sometimes, for all practical purposes, to give protection against 
everybody who might use the idea. This is in direct opposition to the well-settled 


*1 548 U.S. 215, at 246. 
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principle of the law that ideas should be free, since they are the tools of society. As 
Augustine Birrell said,” 


Ideas, it has always been admitted, even by the Stationers’ Company, are free as air. If 
you happen to have any, you fling them into the common stock, and ought to be well 
content to see your poorer brethren thriving upon them. He and he alone is the really 
great and fortunate author whose books mark epochs in the history of thought, so that you 
may confidently assert of any work that it was written before or after the appearance of 
these memorable productions. This is indeed to live up to the parliamentary preamble, 
and to write books “of lasting benefit to the world.” And how does the world benefit if 
not by appropriation and by assimilation. 


Of many idea submitters, the same thing might be said that Birrell said of 


certain scribblers :** 


The utmost I am willing to admit against the Society of Authors is that the editor of 
its monthly paper, “The Author,” occasionally admits into its correspondence-columns the 
most truly amazing letters from persons engaged in the ancient craft of scribbling, which 
argue an inflated belief in the value and importance of literary compositions which can 
only entail disappointment, misery, and even madness upon its most unhappy victims. 
To encourage these poor nympholepts in their vain pursuit of editors and publishers is 


sheer barbarity. 


What is this evil anyway that some of the judges strain so hard to correct? All 
men have the tendency to copy and adapt ideas; if they did not, we would never 
have gotten far. Written contract and copyright are valid areas of protection, 
but otherwise, generally, there is no moral evil to be guarded against. Indeed, the 
trait is not confined to the human race; and the copying of ideas cannot be too evil, 
for, as the elder Dumas said, God created man but even He could not avoid the use 
of a Prototype. 


*® AuGusTINE Birkett, THe Law anp Hisrory or CopyricHt in Books 167-68 (1899). 


** Id. at 204. 
**Idea stolen from ALEXANDER LINDEY, PLAGIARISM AND ORIGINALITY 280 (1952). 





LABOR RELATIONS IN THE BROADCASTING 
INDUSTRY* 


Cuartes H. Towert 


I 


INTRODUCTION 


The term “labor relations” is generally applied to the relationship existing between 
management and organized labor in a particular company or industry. This is a 
narrow, though perhaps useful, definition. In the larger sense, labor relations covers 
the full range of human problems in a business situation. Even where an industry 
is highly organized, many of the important human relations problems fall outside 
the union-management relationship. Where an industry is only partially organized, 
such as broadcasting, the significance of policies and practices not shaped by collective 
bargaining becomes even greater. 

An evaluation of union-management relations in an industry may be difficult, 
but it is much easier to handle than an evaluation of the entire human relations 
climate of that industry. Perhaps this is a very practical reason why the first subject 
gets more attention than the second. This article, too, will take the more limited 
approach. The union-management relationship in broadcasting will be the central 
theme. 

Using the narrower frame of reference, what are the factors which have shaped 
union-management relations in broadcasting? Why, for example, is union organiza- 
tion in broadcasting relatively limited? What factors have molded the bargaining 
units that do exist? What have been the forces establishing the contract patterns 
that are found? In short, if as to labor relations, broadcasting has an individual 
stamp, how did it get that way? 

A thoroughgoing analysis of this problem is outside the scope of this article. It 
would constitute an article—almost a book—by itself, one in which the legal or quasi- 
legal manifestations of labor relations would be significant not in themselves, but 
as symptoms of more fundamental causal relationships. Here we shall suggest 
some of the more basic factors which seem to explain certain facets of broadcasting 
labor relations. 

It might be generalized that the labor relations of any industry is shaped by three 
related factors: the nature of the product or service; the structure of the industry 
producing the product or service; and, finally, the characteristics of the jobs falling 


* Collaborating in the preparation of this article were two colleagues of the author at the NAB, 


James H. Hulbert and Harold G. Ross. 
+ A.B. 1942, Williams College; I1.A. 1943, Harvard Business School; LL.B. 1949, Boston University. 


Member of the Massachusetts bar. Manager, National Association of Broadcasters’ Employer-Employee 
Relations Department. 
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within that structure. We shall look briefly at each of these in terms of the broadcast 


environment. 


A. The Nature of the Product 

Broadcasting is a service industry providing entertainment and information to 
the public and time plus an audience to the advertiser. As such, the product is time- 
oriented, semi-continuous, and community-centered. All three factors have their 
effect on broadcasting labor relations. A time-oriented product or service is one 
that is related to a particular point in time, which broadcasting is by definition. 
It means that the product cannot be stored like shoes or steel rails in anticipation of 
a production stoppage. Once passed, it is gone forever. The semi-continuous nature 
of the service (for most stations, fourteen to eighteen hours a day, seven days a 
week) has made many broadcasters reluctant to risk the interruption of an important 
community service and also reluctant to risk breaking, even temporarily, an audience 
listening or viewing habit. Contract clauses also reflect some of the problems of 
almost round-the-clock operation. Finally, the community-centered nature of station 
operations undoubtedly has made management and, perhaps to some extent, the 
unions sensitive to public reaction when contemplating some of the more drastic 


moves on the chessboard of bargaining. 

From a production point of view, broadcasting consists of an electronic impulse 
and program content. In radio today, with the increasing use of automatic and 
semi-automatic equipment and with the increasing reliance on recorded music, the 
production process is being progressively simplified. It is much simpler than the 


production process in many businesses. One technician and one announcer can keep 
a station on the air at any one time. More can be usefully used and are used in 
certain situations, Fewer are needed if voices are recorded and automatic transmitter 
equipment has been installed. The trend toward simplification of operation in 
radio has had an important effect on the balance of power between broadcasting 
unions and management. 

A TV station’s production process is much more complicated than that of radio— 
a difference which is partially offset by a heavier reliance on network programming. 
Where one technician may be used in radio, five may be needed in TV. Only one 
announcer at a time is usually on the air, but a production team, other than tech- 
nicians, to provide him with materials is necessary. Of course, even in television, if 
local live programming is reduced both in quantity and complexity (perhaps replaced 
by film and network), as it can be for at least limited periods of time, the crew 
necessary to keep a station on the air is small—an important factor at the bargaining 
table. 

Network broadcasting is concerned with program production and sales. As a 
production operation, network broadcasting is complicated, volatile, expensive, and 
nerve-wracking—just about the other end of the spectrum from station production. 
Network radio is complicated enough; network television much more so. The more 
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elaborate efforts require a precise coordination of artistic, craft, and electronic skills 
on a grand scale. The objective is the creation of a custom-made product at a cost 
of fifty to one hundred thousand dollars or more, which will normally be used only 
once at a specific point in time. This is a production environment—to borrow a 
famous industry phrase—well-calculated to keep you in suspense—and in ulcers. It is 
also a production environment which gives substantial advantage to organized groups 
that are a part of it. 


B. The Structure of the Industry 


The structure of an industry substantially affects its labor relations in both char- 
acter and extent. Structure is a function of the nature of the product or service, 
the technology utilized to produce it, the economic environment, and government 
regulations affecting the industry. The interplay of these molding forces is a story 
in itself—a story beyond the scope of this article. 

In considering the structure of broadcasting and its effect on labor relations, the 
following observations come most readily to mind. First, the producing units at the 
station level are small and geographically dispersed; secondly, they are competitive 
only within a restricted local market, with a relatively few units serving each market; 
and, finally, for important segments of the industry, profits over a period of years 
have been substantial. 

Hsecause of its tremendous daily impact on millions of Americans, many people 
have an erroneous impression of the over-all size of the broadcasting industry and 
an equally erroneous impression of the size of the producing units. In terms of 


employment and dollar volume of business, the industry as a whole is small’ and 
so are the producing units.” Only the networks in broadcasting get out of the 
small-business category.’ Technology and the availability of low-cost (for example, 
records in radio) or “no-cost” (network service) program material have made 
low-budget producing and distributing units an economic possibility. FCC emphasis 
on local and competitive service in as many communities as possible has made small- 


1 Radio and television broadcasting, stations, and networks, employed 85,000 full- and part-time people 
in 1956. Survey of Current Business, July 1957, p. 19. Gross sales amounted to roughly $1.38 billion. 
Final TV Broadcast Financial Data—1956, FCC Press Release, Aug. 22, 1957, and NARTB estimate for 
1956 based on Final AM-FM Broadcast Financial Data—1955, FCC Press Release, Dec. 27, 1956. 

? The average (mean) radio station has a staff of about 20 employees—17 full-time and 3 part-time. 
This average ranges from 10 employees in markets of less than 10,000 population to 40-45 employees in 
markets of over 1 million population. NARTB, 1955 Rapio—Wacers, Hours, EMPLOYMENT pt. 3, at 14. 
Total station employment in TV, is on the average (median), 63—with 50 full-time and 13 part-time. 
In markets of less than 25,000 population the median drops to 32, while in markets of over 1 million, 
the typical station employs 128 people. NARTB, 1957 TELEvIsion—Waces, Hours, EMPLOYMENT 5, 
35, 48. The typical (median) radio station grossed approximately $100,000 in 1956, while its TV 
counterpart took in slightly over $900,000. Radio operations in markets of less than 10,000 had a typical 
revenue of $64,000, while in markets of over 1 million, revenue was $300,000-$400,000. In TV, the 
median ranges from $330,000 to slightly over $3 million in markets of less than 25,000 and over 1 million, 
respectively. NARTB, 1957 Rapio FINANCIAL SURVEY 4, 10, 12, 26; NARTB, 1957 TELEVIsION FINANCIAL 
SURVEY 4, 10, 20. 

* The four national networks, excluding their owned-and-operated stations, employ about 9,500 people, 
and, with the three regional networks, they gross slightly over $500 million. Final’ TV Broadcast 
Financial Data—1956, FCC, Press Release, Aug. 22, 1957. 
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unit operation a reality. Geographical dispersion is part of the same development.‘ 
Taken together, small size and geographical dispersion have made unionization 
difficult because of cost and communications problems. Furthermore, the closer 
management-employee relationship often found in the small company and the tradi- 
tional small-town hostility towards unionization have been added obstacles. 

The second generalization on structure—the lack of competition between stations 
in different markets and the limited number of broadcasters in each market—has 
allowed unionization to proceed on a market-by-market basis, without placing the 
unionized stations at a serious competitive disadvantage.” Market insulation has 


also permitted a wider diversity in contract terms among the various markets than 


might otherwise have existed. 

The profitability of the broadcasting industry in recent years—a condition directly 
related to the structure of the industry—has had a profound impact on labor relations. 
Radio, as a commercial business, got off the ground in the early thirties. It grew 
steadily and prospered substantially in the late thirties and through the 1940's. By 
any standards of comparison, profits and profit margins for most of the companies 
were large.® But competition from within, caused by a trebling in the number 
of stations in the last twelve years, and competition from without, caused by the 
growth of television, have significantly reduced the profitability of the radio in- 
dustry.’ During the same period, television has grown from nothing to a billion- 
dollar industry, with unusually high profits for the well-established segments of the 
industry.* This situation has resulted from a variety of factors, chief among them 
being a temporary limitation on competition imposed in part by FCC indecision on 
allocations and in part by the growth cycle of the business. The resulting profit- 
ability has undoubtedly reduced management’s willingness to resist substantial 


union demands. 


C. The Jobs 


Flowing from the nature of the product and the structure of the industry are the 
jobs themselves—the jobs needed to produce the product or service. The character- 
istics of these jobs—for example, the degree and type of skill—obviously have an im- 
pact on an industry’s labor relations. Of the four basic nonsupervisory jobs in sta- 
tion broadcasting—announcer, technician, clerical, and sales—only the first two have 


* Radio stations are now operating in roughly 1500 different communities, while there are 302 cities in 
which video facilities are located. (NARTB estimate for radio and FCC information for TV, as of 
October 1, 1957.) 

* Of the 302 cities with commercial TV stations, 181 are one-station communities, 76 have 2 stations, 
33 have 3 stations and 12 have 4 or more stations. In radio, there are 1227 local areas with only 1 
station, 236 with 2 stations, 90 with 3 stations, 52 with 4 or 5 stations, and 84 with 6 or more AM 
facilities. 

* Ross, The Economics of Broadcasting in the United States, in Serious Broapcastinc Topay 39 
(1957). 

‘Ibid. See also, NARTB, 1957 Rapio FinanciaL SuRVEY, op. cit. supra note 2. 

* NARTB, 1957 TELEVISION FINANCIAL SURVEY, op. cit. supra note 2. 
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received any significant attention from the unions.? While most jobs have many 
characteristics, relevant here are only those characteristics which have an effect on 
the industry’s labor relations. They are: number of jobs by bargaining unit, skill 
level, skill relationship to other jobs in the organization and in other industries, and 
job stability. 

The job of broadcast technician is, for those who are fully qualified, a highly skilled, 
although nonprofessional, occupation involving the operation and maintenance of 
complicated electronic equipment. Not every broadcast technician is fully qualified. 
In fact, at the typical station, there will normally be substantial differences in ability 
among staff technicians, and a certain amount of job specialization will naturally 
develop, with the best technicians, for example, regularly handling the most difficult 
work, such as maintenance and the building of new equipment. This specialization, 
which can result in substantial differences in job content from a skill point of 
view, is normally not reflected in job title, nor is it usually reflected in wage scales. 
In the early days of radio, the job involved a new and thus a unique skill. Today, 
the basic elements of the jobs, or at least the skills needed to perform it, are found 
in many segments of American industry which use electronic technicians. 

There probably are about 14,000 nonsupervisory technicians working in the broad- 
casting industry today. In many small radio stations—and these stations constitute 
the great bulk of stations—only one technician is employed. A medium-size station 
may have three or four, with the largest stations normally employing not more than 
fifteen or twenty. In television, the number will vary from a minimum of five or 
six to a maximum of fifty or sixty. The three national networks together employ 
about three thousand broadcast technicians. 

The implications for collective bargaining of the distribution of technicians are 
twofold. First, it is obvious that where there is only one technician, as there is 
in many small-market stations, and he is thus the chief engineer, there is little likeli- 
hood of organization, no matter what other factors may be involved. To some de- 
gree, the same is true where only two or three nonsupervisory technicians are em- 
ployed. A second implication relates to the matter of bargaining strength. As will 
be noted in a subsequent section, where bargaining units are small and the facility 
can be operated, at least temporarily, by supervisory technicians with perhaps 
temporary part-time assistance from the outside, a union’s bargaining strength is 
substantially affected. 

The job of announcing is a talent, not a craft, occupation. Almost anybody with 
a couple of days of training can handle the mechanics of the job. Only a very few 
have that intangible combination of voice, personality, and, in television, looks to win 
the widespread public acceptance necessary to get to the top of the ladder. The 
replaceability of the skill, at least on a “get by” basis, has diminished union bar- 
gaining power at medium-size and smaller stations. On the other hand, the com- 


°In small business, it is rare to find union organization among clerical and sales personnel. Salesmen 
are included in only one or two broadcasting industry agreements, and clerical employees in only a few 


more. 
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petitive demand for top personalities who have a direct impact on audience and 
revenue has enhanced bargaining power at the large stations. A related fact, sig- 
nificant to the unions from an organizational point of view, is the individualistic 
and competitive nature of the performer’s job and thus, to some extent, the type of 
person who is attracted to it. 

Turnover among announcers tends to be high. For the most part, performing life 
is short—probably not more than ten or fifteen years at best—hence, the desire to 
move as fast and as far as individual ability permits. An additional factor con- 
tributing to turnover is the need for new voices and faces as audience tastes change 
and program formats are modified. High turnover plus the lack of any real pro- 
fessional identification, until a performer has climbed a substantial way up the 
ladder, have been limiting factors in the unionization of announcers. 

Announcers and other performers at the network level are, in almost all cases, 
fully-qualified professionals, many of whom work on an occasional or per-program 
basis. Often they combine their work in broadcasting with activities in other 
sections of the entertainment business. The early and strong organization of this 
group is directly attributable to these facts. 

With the foregoing analysis as a background, we shall look at the following 
manifestations of collective bargaining in labor relations: the bargaining units in 
broadcasting, the climate of bargaining, the contracts, and labor legislation affecting 
broadcasting. 

ll 


Tue CotrectiveE BarcaAintnc UNIts 


There are several ways to measure the extent of bargaining in an industry. Two 
common methods are the number of employees organized and the number of con- 
tract units. The following figures on the extent of organization in broadcasting 
represent estimates based on information compiled from a variety of sources. 

Of the approximately 85,000 people employed by radio and television stations and 
networks, about 16,000, or nineteen per cent, are unionized. It should be noted that 
a substantial number of the 85,000 are, of course, executive and administrative per- 
sonnel. Looking at the two basic job categories, estimates show that 8,500, or sixty- 
one per cent, of the 14,000 nonsupervisory technicians in the industry are represented 
by unions, and 3,000, or fourteen per cent, of the 21,500 staff and special program 
announcers are organized.”° 

The second method of measuring extent of organization shows that of the 493 
television stations on the air, approximately 190, or thirty-nine per cent, have con- 
tracts covering technicians.’ The comparable figures in radio are 365 stations with 

*° Three thousand of the 8,500 are employed by the three national networks which program in both 


radio and television. Free lance performers employed on a casual or per-job basis, who make up the 
bulk of AFTRA membership, are not included in these figures. 

*! Where an AM and a TV station are commonly owned and located in the same market, a single 
contract normally covers the comparable skill group in both stations. However, for counting purposes here, 


they are treated as two separate contracts. 
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technicians organized out of a total station population of 3,157, thus giving a per- 
centage organized of twelve per cent. Most of these contracts are found at stations 
in the first fifty markets in the United States. 

Organization of announcers is more limited than among technicians. The num- 
ber of announcer contracts with TV stations is approximately 100 out of 493 stations, 
or twenty per cent. In radio, the figures are 200 out of 3,157, or six per cent. Most 
of the unionized announcers are found in the first twenty markets. 

At the larger stations, various other groups of employees may be represented. 
Performing musicians are generally represented by the AFM. Separate units of 
stagehands are found at a few of the larger television stations. There are a few 
units of film department employees, and even a few of office clerical employees. 

The three national television networks and the four national radio networks are 
highly organized. A substantial percentage of their nonsupervisory employees are 
represented by various unions. 

The figures showing percentage of contract units at the station level do not ade- 
quately reveal the full impact of collective bargaining in broadcasting. The key 
stations in the large markets are, for the most part, unionized. Contract settlements 
involving these stations have a direct impact on comparable stations in the same 
market and have a lesser, but still significant, effect on employment conditions in 


smaller unorganized markets. 
Before examining in detail the structure of bargaining units in broadcasting, it 
may be helpful briefly to identify the unions which are active in the broadcasting 


field. 


1. International Brotherhood of Electrical Workers (IBEW)—a large, old-line 
craft union, most of whose members are found in the electrical construction 
field. Other large segments are found in utilities and in manufacturing. 
Although probably less than one per cent of the union’s more than 600,000 
members are working in broadcasting, the IBEW represents more full-time 
broadcasting employees than any other union. 

. National Association of Broadcast Employees and Technicians (NABET) 
—a union formed in the middle °30’s to represent broadcasting technicians. 
NABET was a member of the old CIO and a number of years ago embarked 
on a deliberate policy of industrial unionism for broadcasting. The great 
bulk of its membership, which in 1955 was reported as 4,100, is made up of 
technicians, not quite half of whom work for two of the national networks. 

3. American Communications Association (ACA)—a union which several years 
ago was among a group of unions expelled from the CIO for alleged Com- 
munist domination. Its chief strength is among shipboard radio-telephone 
operators and in other areas of nonbroadcast communications. ACA units 
in broadcasting have over the past ten years been reduced to a handful in 
Philadelphia and New York. 
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4. International Alliance of Theatrical Stage Employees and Moving Picture 
Machine Operators of the United States and Canada (IATSE)—another 
old-line AFL union with primary bargaining interest in motion picture pro- 
duction, motion picture exhibition (projectionists), and the legitimate theatre 
in New York. Its strength in broadcasting consists of stagehands and re- 
lated classifications at the network production centers in New York, 
Chicago, and Los Angeles, and in a handful of station agreements. A number 
of these station contracts cover technicians as well as production employees. 
. American Federation of Television and Radio Artists (AFTRA)—a union 
organized under a different name in the middle ’30’s to represent performers 
and directors in network radio. It is now primarily a union of performers, 
claiming a membership of about 13,000, most of whom are free-lance artists 
working in the so-called talent pools in New York and Los Angeles. 
.American Federation of Musicians (AFM)—a well-known union repre- 
senting professional musicians who perform in many segments of the enter- 
tainment industry. The union represents staff musicians employed by the 
networks and by some of the larger stations. Although the employment 
of staff musicians at the station level has declined in the past few years, 
according to official reports of the union, its members get more money from 
broadcasting than from any other single industry.’* 


There are other unions representing employees in broadcasting, but the number 
of people so represented is small. In this category are such unions as the Radio 
and Television Directors Guild, Television Writers of America, Screen Actors Guild 


(which does represent a substantial number of performers on film television shows). 


and a scattering of independent unions. 

The term “bargaining unit” has two distinct but related frames of reference. 
One is the contract unit—that is, the identification of employees covered by the con- 
tract. The other is the appropriate unit—that is, the identification of those who may 
vote as a group in an NLRB election proceeding.’* Where a union wins an NLRB 
election, the subsequent contract unit usually coincides with the election unit. The 
election unit is based either on an agreement of the parties in a consent-election pro- 
ceeding, or on a Board determination of the appropriate unit in a Board-ordered 
election following a hearing. Case material on appropriate units in broadcasting—or 
in any other industry for that matter—comes from those cases in which the Board has 
ordered an election. 

In determining what unit is appropriate the Board, over a twenty-year period, ha: 
built up a series of principles which are used as guides in the determination of each 
particular case as it is presented. Technical jargon aside, what the Board tries to 


18 sgTH ANNUAL CONVENTION OF THE AMERICAN FEDERATION OF MUSICIANS OF THE UNITED SrTares 


AND CANADA, PROCEEDINGS 124-31 (1956). 

** Section 9(c) of the National Labor Relations Act, 61 Star. 143 (1947), 29 U.S.C. § 159 (1952), 
gives the NLRB authority to determine appropriate bargaining units, but with relatively little congressional 
guidance as to the criteria to be used in making the determination. 
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do is to put together a voting group of those employees who seem to have interests 
in common. Taken into consideration are such factors as the relationship of skills, 
homogeneity of wages, hours, working conditions and supervision, bargaining his- 
tory, industry practice, company organizational structure, and union membership 
patterns. Literally thousands of cases in hundreds of industries have defined, elab- 
orated, restricted, qualified, and, occasionally, confused these factors in their applica- 
tion to specific factual situations. The thread of consistency is occasionally hard to 
find—particularly where the specialized problems of a specialized industry are in- 
volved. 

Board unit decisions in broadcasting did not emerge from a vacuum.’* They were 
formed, as in most industries, in the light of patterns of bargaining that had already 
existed. A few bargaining units were established in broadcasting in the late 1920's, 
but the real beginnings of collective bargaining in radio both at the network and 
station level took place in the 1930’s. The IBEW was active in organizing broad- 
cast technicians during the early 1930's, before the Wagner Act was passed in 1935. 
In that year, CBS signed an agreement with AFTRA’s predecessor, an organization 
known as AGRAP (The American Guild of Radio Announcers and Producers). 
But it was not until about 1938 that there was any real expansion of unionism in 
broadcasting. The period of biggest union growth in broadcasting was the decade 


1940 to 1950. 
In these early beginnings were found the basic patterns of collective bargaining 


which have persisted down to the present time. The Musicians’ Union was obviously 


interested in musicians; the Announcers’ Union primarily in performers; and the 
International Brotherhood of Electrical Workers in technicians. Their expansion 
during the ’30’s was gradual, involving principally the larger stations in the larger 


1*The NLRB has always assumed—and most broadcasters have accepted the assumption—that the 
National Labor Relations Act (both the original Wagner Act of 1935 and the Taft-Hartley Act of 1947) 
is sufficiently broad in terms of coverage to include all commercial broadcasting stations. Generally 
speaking, the law includes all businesses engaged directly in interstate commerce, engaged in the pro- 
duction of goods or services for interstate commerce, or engaged in activities affecting interstate com- 
merce. National Labor Relations Board v. Jones & Laughlin Steel Corp., 301 U.S. 1 (1937). The last 
reference obviously covers a lot of ground—just how much ground nobody is quite sure. NLRB 
jurisdiction was unsuccessfully contested by small stations in a number of cases. Mike Benton, d/b/a 
General Broadcasting Co., 81 N.L.R.B. 422 (1949); Nebraska Broadcasting Company, Inc., 85 N.L.R.B. 
694 (1949); Joe V. Williams, Jr., d/b/a WDXB Broadcasting Station, 85 N.L.R.B. 752 (1949); Veteran's 
Broadcasting Company, 87 N.L.R.B. 199 (1949). Even without an audible signal going outside the 
state of origination, the Board has based jurisdiction on in-flow, referencing such items as network affilia- 
tion, wire service connection, use of out-of-state transcriptions, etc. The affecting-commerce concept has 
not been used, but undoubtedly could be as a last resort. 

In 1951, as part of its program of limiting its activities to the more important aspects of interstate 
commerce, the Board announced that it would no longer take jurisdiction over radio and TV stations doing 
a gross volume of business of less than $200,000 a year. Hanford Broadcasting Company, 110 N.L.R.B. 
1257 (1954). In construing this rule, the Board has combined AM and TV station revenues where 
operated by the same ownership in the same market. South Bend Broadcasting Corp., 116 N.L.R.B. 1166 
(1956). Also combined were radio revenue and newspaper revenue where the radio station was operated 
as a department of the newspaper in the same market. Elizabeth R. Lynett and Edward J. Lynett d/b/a 
The Scranton Times, 111 N.L.R.B. 780 (1955). Whether group-owned stations will be counted separately 
or jointly has not been decided by the Board. 
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markets and the networks. Board procedures were undoubtedly used in a substantial 
number of cases on a consent-election basis, but few formal decisions directing elec- 
tions in broadcasting were handed down by the NLRB during the first five years of 
the Wagner Act. In the ’40’s, particularly after World War II, it became much more 
common in the broadcasting industry for bargaining units to be established only 
after elections conducted by the NLRB. Within the past five years this has been 
the almost uniform method of resolving a question of representation. 

Bargaining in broadcasting has traditionally been on a single-employer and a 
single-plant basis. Multiple-employer bargaining is the rule in some network 
negotiations, for example, in the negotiations with AFTRA, RTDG, and the Ameri- 
can Federation of Musicians. The NLRB has held appropriate a multiple-employer 
bargaining unit covering performing talent on live network television shows’® and 
of writers employed by the three TV networks to work on network TV shows.'® 

At various times in the past, in a handful of markets, some or all of the stations 
have bargained as a group, although the degree of commitment on the part of each 
employer has varied considerably from case to case. The Board has not certified 
multiple-employer units at the station level in broadcasting, and there probably is 
less multiple-employer bargaining today than there was five years ago. Group-owned 
stations are generally handied, in matters of collective bargaining, on a single-plant or 
single-station basis. The NLRB has rarely been asked to certify a unit including 
employees at more than one station where the stations are commonly owned. 
The cases suggest that the Board will normally not include employees of more than 
one station in a single bargaining unit, unless there is a significant degree of cen- 
tralized control over the stations and unless there is a bargaining history of inclusion 
of employees from two or more stations in a single contract.’* 

An important exception to the single-plant tradition has been the network negotia- 
tions with the technicians’ unions. CBS with the IBEW, and ABC and NBC with 
the NABET, each bargain on a system-wide basis with their technicians. The con- 
tracts cover technicians on network programs as well as technicians at the network- 
owned stations.’® 

Most bargaining units in broadcasting reflect a grouping of employees according 

*® American Broadcasting Co., Inc., 96 N.L.R.B. 815 (1951). 

® National Broadcasting Co., Inc., 104 N.L.R.B. 587 (1953). 

*7In Allen B. Dumont Laboratories, Inc., 80 N.L.R.B. 172 (1948), and Fetzer Broadcasting Co., 110 
N.L.R.B. 316 (1954), the Board determined as appropriate units of technicians involving employees at 
more than one station. There was in each case a bargaining history on a multiple-station basis as well as 
a substantia! degree of integration between the stations involved. In the absence of such bargaining his- 
tory, the Board rejected an employer argument for a unit of employees at its three stations in Inter-City 
Advertising Company of Greensboro, N. C., Inc., 89 N.L.R.B. 1103 (1950). 

*® Several exceptions to this general practice regarding technicians exist. They have normally arisen 
from situations in which a different union from that representing the network technicians generally 
has bargaining rights at a station subsequently acquired by the network. The Board has recognized, 
aside from these exceptions, system-wide units of network technicians. See, for example, Columbia 


Broadcasting System, Inc., 108 N.L.R.B. 1468 (1954), where the Board permitted technicians at a newly 
acquired station to indicate whether or not they wished to be merged into a nationwide unit covering 


CBS technicians. 
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to recognized skill such as announcing or technical work. Often this conforms to the 
employer’s departmental structure. A few units have been set up on what in NLRB 
terminology is referred to as a plant-wide basis—that is, all or almost all non- 
supervisory operating employees.’® The largest stations may have four or five con- 
tract units, the two most important of which will cover announcers and technicians. 
Most stations that have any collective bargaining will have either their announcers 
and technicians represented or only their technicians. Network labor relations are 
far more complicated. CBS and NBC, the two largest networks in terms of num- 
ber of employees, each have over 100 separate contracts, although most of them 
cover relatively small bargaining units. 

Many ot the specific bargaining unit problems in broadcasting are reflected in 
NLRB representation case decisions. A consideration of the more important de- 
cisions will give perspective on the scope and variety of these problems. 


A. Bargaining Unit Problems Involving Announcers 


The organization of performers in broadcasting started at the networks with a 
union organized to represent performers and directors. The first bargaining units 
were established without benefit of formal NLRB decisions. The Board, therefore, 
when finally confronted with the problem, took the view that performers—including 
announcers, actors, and singers—formed a sufficiently homogeneous and identifiable 
skill group to constitute by themselves an appropriate unit.”° The unit description 
has normally been in terms of classification.” Occasionally, AFTRA has asked for 


the inclusion of nonperforming program department employees in the same unit 
with announcers and other performers, and the Board normally has gone along with 
such requests.** From the early decisions, it seems reasonably clear that the union 
has been basically interested in performers, but did not hesitate to take in non- 
performing personnel when such inclusion fitted in with its organizational purposes. 

In a 1951 case involving a small station, the NLRB rejected AFTRA’s request 
for a unit of announcers only and designated a unit of all nonsupervisory program 
department employees.”* A year later, the same basic problem was presented in 
several cases arising from AFTRA’s attempt to organize announcers in the Norfolk- 


*® With company and union agreement, the Board found appropriate stationwide units of all non- 
supervisory operating employees in Palm Beach Broadcasting Corp., 59 N.L.R.B. 640 (1944); Federated 
Publications, Inc., 74 N.L.R.B. 1054 (1947); and Carolina Broadcasting System, Inc., 11-RC-872, October 
1, 1956. Company requests for such units in the face of a union request for a unit limited to particular 
skill or departmental grouping have been uniformly rejected. Louis G. Baltimore, 57 N.L.R.B. 1611 
(1944); Shamrock Broadcasting Co., KXYZ, 39-RC-549, February 5, 1953. 

2° KMOX Broadcasting Station, 10 N.L.R.B. 479 (1938). 

2 Atlanta Journal Co., 59 N.L.R.B. 673 (1944) (a unit of staff announcers); Badger Broadcasting Co., 
64 N.L.R.B. 1456 (1945) (a unit of “all full-time and part-time announcers and commentators”); 
Roderick Broadcasting Corp., 78 N.L.R.B. 406 (1948) (a unit of “all station announcers”); Delaware 
Broadcasting Co., 82 N.L.R.B. 727 (1949) (a unit of “all staff announcers”). 

22 West Central Broadcasting Co., 77 N.L.R.B. 366 (1948) (a unit of “all announcers, singers and 
continuity writers”). A request for the addition of nonperforming personnel was denied in Badger 
Broadcasting Co., supra note 21. 

*® Westchester Broadcasting Corp., 93 N.L.R.B. 1346 (1951). 
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Hampton Roads market. Over union objection, the Board, in its initial decisions, 
included performing as well as nonperforming program department personnel in 
the same units.24 On a motion to reconsider, the decisions were reversed, and a 
majority of the Board accepted AFTRA’s request for a unit of all who “regularly 
or frequently” appeared before the microphone or camera.”” 

It appears that the Hampton Roads formula is the rule that would be used today 
in both radio and TV station cases. Consequently, if a petitioning union wants to 
limit its representation to performing talent who regularly or frequently appear 
before the microphone or camera, such a unit will be found appropriate. On the 
other hand, if the request is for a broader unit including closely associated non- 
performing program department employees, it will also be accepted as appropriate. 

Network broadcasting has created an unusual bargaining unit problem in regard 
to performers. Traditionally, the networks have negotiated with AFTRA (and its 
predecessors) so-called network codes covering performers on network shows orig- 
inating in New York, Chicago, and Los Angeles—the primary network origination 
centers. Many of the performers on these shows are employed by agencies, adver- 
tisers, or package producers, all of whom have been happy to let the networks carry 
the negotiating ball. They sign letters of adherence agreeing to abide by the terms 
of the codes as negotiated, a practice which seems to maintain the fiction that, for 
this purpose at least, they are not the employers.”° 

The NLRB ran into the problem in a case involving performers on live network 
television shows.” A unit of all performing talent, except musicians, on live network 
television originations in New York, Chicago, and Los Angeles was designated, 
despite Board Member Murdock’s dissenting view that the Board had no statutory 
authority to find appropriate a unit largely made up of employees not employed by 


**Hampton Roads Broadcasting Corp., 98 N.L.R.B. 1090 (1952); Norfolk Broadcasting Corp., 98 
N.L.R.B. 1095 (1952). 

*° In the second decision in the Hampton Roads case, Hampton Roads Broadcasting Corp., 100 N.L.R.B. 
238 (1952), a majority of the Board accepted AFTRA’s contention that it was primarily a union of 
performers and that announcers, together with other performers, constituted an identifiable skill group 
with sufficient differentiation from other program department employees to constitute a separate bar- 
gaining unit. Board members Herzog and Murdock vigorously dissented, pointing to the integrated 
nature of small-station program departments, prior AFTRA petitions including nonperforming program 
department employees with performers, and the injunction contained in § 9(c)(5) of the Taft-Hartley 
Act precluding the Board from using extent of organization as a controlling factor in determining an 
appropriate unit. See also Norfolk Broadcasting Corp., 100 N.L.R.B. 244 (1952); WTAR Radio Corp., 
100 N.L.R.B. 250 (1952); and Pennsylvania Broadcasting Co., 100 N.L.R.B. 254 (1952). In one 
early case, Miami Valley Broadcasting Corp., 70 N.L.R.B. 1015, 1016 (1946), the Board had described 
as appropriate a unit including “all employees of the Employer who appear before the microphone in a 
professional capacity.” 

An important, though perhaps somewhat theoretical, objection to the Hampton Roads formula is the 
fact that it defines the bargaining unit in terms of work instead of classification. Over a period of years, 
the NLRB has shown a sensible determination not to decide work jurisdiction problems in representation 
case proceedings—and, thus, has used classifications rather than work to define bargaining units. The 
Hampton Roads decision is not consistent with this traditional approach. 

2®In McCann Erickson Corp., 107 N.L.R.B. 1492 (1954), the Board found certain agencies to be the 
employers of performing talent used in the production of programs in Puerto Rico. 

27 American Broadcasting Co., Inc., 96 N.L.R.B. 815 (1951). 
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the named employers, that is, the networks. The majority view represents a 
practical accommodation to a unique unit problem. 

Beyond the question of basic unit definition, where announcers are concerned, 
there have been the usual fringe classification problems—some of them unique 
to broadcasting, others comparable to those found in most industries. The more 
important of these fringe classification problems are discussed briefly below: 


1. Announcer-Control Operators 

The announcer who handles the control board, along with his regular announcing 
duties, has been consistently held by the Board to be primarily an announcer, with 
his control-board work merely incidental to the basic announcing job.”* In contract 
units, the same principle has been recognized, although in a handful of contracts, 
particularly on the West Coast, the transfer of control-board operation from tech- 
nicians to announcers has resulted in the insistence by the technicians’ unions that 
the announcer-control operators carry membership cards in both AFTRA and the 


technician union. 


2. Special Program Announcers 

Most, but not all, announcer contracts cover specialists such as farm directors, 
sportscasters, and home economists, along with regular staff announcers. When 
presented with the issue in a representation case, the Board has almost invariably 
included both groups in a single election unit.” 


3. Part-time and Free-Lance Performers 

The term “free-lance performer” is widely used in broadcasting. Unfortunately, 
it has no precise meaning. This fact has caused a certain amount of confusion in 
Board decisions as well as created some problems at the bargaining table. Essentially 
a free-lance performer is a part-time employee who performs on a single program 
or series of programs. In some of the larger markets, there are so-called free-lance 
codes covering free-lance performers, most of whom are professional announcers who 
work on a nonexclusive basis for various stations or for agencies or sponsors. Where 
there is no free-lance code, the staff contract may contain a free-lance section which 
normally sets forth a schedule of fees covering per-program performance. The 
NLRB has normally included free-lance employees in station bargaining units of 
full-time staff performers as long as there is a reasonable degree of continuity of 
the part-time employment.” 


28 Radio Station KHQ and KHQ-TV, 111 N.L.R.B. 874 (1955), and cases cited therein. 

2° Miami Valley Broadcasting Corp., 70 N.L.R.B. 1015 (1946); WCAU Broadcasting Co., 72 N.L.R.B. 
537 (1947); Delaware Broadcasting Company, 82 N.L.R.B. 727 (1949); Westchester Broadcasting Corp., 
93 N.L.R.B. 1346 (1951); Neptune Broadcasting Company, 94 N.L.R.B. 1052 (1951); KHMO, Radio 
Station, 14-RC-1481, January 18, 1952; Pennsylvania Broadcasting Company, 100 N.L.R.B. 254 (1952); 
Triangle Publications, Inc., 115 N.L.R.B. 941 (1956). But cf. Guard Publishing Company d/b/a Radio 
Station KERG, 36-RC-627, July 16,,1951, where a2 news commentator and a farm director were rather 
casually excluded from a unit of announcer-control operators and technicians. 

*° KMOX Broadcasting Station, 10 N.L.R.B. 479 (1938) (an early decision where staff and free- 
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4. Fulltime Employees Who Serve as Announcers on a Part-time Basis 
This has been a substantial problem for the unions, management, and, where it 
has been presented, for the Board. Management has a natural interest in getting 


maximum voice variety by using all employees who have performing talent. For 


example, a secretary may do an occasional commercial announcement, or a salesman 
may handle a sportscast. AFTRA has, in its contracts, generally tried to restrict the 
use of such people, largely because of a desire to keep all commercial work which 
might carry fees for regular announcers. The NLRB has taken the position that 
such employees will be included in the bargaining unit if their announcing duties 
are such as to give them a continuing interest in the employment relationship.” 
A complicated variation of this problem has arisen in connection with musicians who, 


within the confines of a single program, mix musical performance and ad-lib com- 
mentary. The cases suggest that these employees will normally be treated as 


9 
- 


musicians, at least for bargaining purposes, although the matter is not entirely clear. 


5. Performers not Working as Employees of the Station or Network 

With some free-lance performers, there is a real question as to whether they are 
employees or independent contractors and, if employees, whether they are employed 
by the station or network, on the one hand, or an advertising agency or sponsor, on 
the other. Despite company assertions in a substantial number of cases, the Board 
has generally held that free-lance performers are employees rather than independent 
contractors.** At the station level, the broadcaster has almost always been labeled 


as the employer rather than an agency or a sponsor.** 

lancers were placed in the same bargaining unit); Southern Tier Radio Service, Inc., 107 N.L.R.B. 216 
(1951) (a performer included in the unit who handled a 15-minute once-a-week show); WAPO Broad- 
casting, Inc., 10-RC-2249, June, 1953; WTAR Radio Corp., 100 N.L.R.B. 250 (1952). 

*' Prior to 1951, such employees were included in the bargaining unit but were not permitted to vote 
unless 50% or more of their time was spent in performing work. See, for example, Delaware Broad- 
casting Co., 82 N.L.R.B. 727 (1949). The rule was reversed in Ocala Star Banner, 97 N.L.R.B. 384 
(1951), where the usual rule in regard to voting eligibility of part-time employees was extended to cover 
this situation. The inclusion of such employees in the voting unit does not presumably give the union 
the right to bargain for their non-performing activities. 

*2In an early decision, Miami Valley Broadcasting Company, 70 N.L.R.B. 1015 (1946), the Board, 
with the open acquiescence of the Musicians’ Union, included in an announcer bargaining unit a musical 
director who played an instrument and talked during the course of a single program. A much more 
recent case, Westinghouse Radio Stations, Inc., 107 N.L.R.B. 1407 (1954), excluded from an announcer 
bargaining unit two ad-libbing instrumentalists. The stage was set for a final resolution of the problem 
at the network level, where it has been most acute. In a proceeding in which the American Broadcasting 
Company filed a motion for clarification on the particular point, the record was opened, extensive hearings 
were held on the facts, then the Board somewhat belatedly decided that a motion to clarify 
was not the appropriate procedural mechanism and thus refused to pass on the matter. American Broad- 
casting Co., Inc., 112 N.L.R.B. 605 (1955). 

®8 An exception was found in Emil Denemark, Inc., 96 N.L.R.B. 1087 (1951) where several an- 
nouncers who were described as acting in the capacity of time brokers were labeled as independent con- 
tractors and excluded from a staff bargaining unit. 

**WAPA, 24-RC-241, November 19, 1951. But sponsors were held to be employers of individual 
performers in L. B, Wilson, Inc., 54 N.L.R.B. 125 (1943) and WTAR Radio Corp., 100 N.L.R.B. 250 
(1952). 
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6. Program Department Supervisors 

From a bargaining unit point of view, supervisory problems in broadcasting 
are not substantially different from those which exist in other industries. The 
basic statutory definition contained in section two of the National Labor Relations 
Act applies. Reduced to its simplest terms, a statutory supervisor is one who has 
at least the authority effectively to recommend changes in the status of subordinate 
employees or responsibly to direct their work. Employees who fit this definition 
must be excluded by the Board from bargaining units, although they are sometimes 
included in contract units.*° 


B. Technician Bargaining Units 

As with announcers, the pattern for technician bargaining units in broadcasting 
was set during the ’30’s by collective bargaining agreements. The first union in the 
field, the IBEW, was interested primarily in representing technicians and not other 
broadcast employees. In the typical station, as in the networks, technicians normally 
formed an identifiable departmental as well as an identifiable skill unit.** Unit 
problems in collective bargaining and before the Board have primarily involved either 
combination work situations or the status of fringe groups working closely with tech- 
nicians. For example, difficulty has arisen in the placement of announcers who 
handled the control board as part of their regular duties. This is the dominant 
pattern of operation in small-market stations, and is increasingly the pattern in the 
medium-size and larger stations. The present rule seems to be that announcer- 
control operators will be excluded from a unit of technicians unless the petitioning 
union wants to include both groups in a single operational unit.*” 

The application of the supervisor rules to technicians in broadcasting has created 
no unusual problems, either in radio or in television. As might have been expected, 


°° Program directors have been excluded as supervisors in the following cases: WLEU Broadcasting 
Corp., 6-RC-811, September 18, 1951; Neptune Broadcasting Co., 94 N.L.R.B. 1052 (1951); KHMO, 
14-RC-1481, January 18, 1952; WWEZ Radio Inc., 15-RC-389 and 390, November 8, 1950; Delaware 
Broadcasting Co., 82 N.L.R.B. 727 (1949); and Atlanta Journal Co., 59 N.L.R.B. 673 (1944). A pro- 
gram director was found not to be a supervisor in Ridson, Inc., 18-RC-747, Sept. 20, 1950. In Badger 
Broadcasting Co., 13-RC-1601, December 29, 1950, and WAPO Broadcasting, Inc., 10-RC-2249, June 
1953, a mews director and a program director, respectively, were excluded from announcer bargaining 
units because on the facts of the two cases, they were regarded as being closely allied to management. 
This is a basis of exclusion which is rarely used. 

*° Several early Board decisions set up separate units of transmitter technicians, but in these cases, the 
studio technicians handled some announcing functions. Inter-City Advertising Co., 55 N.L.R.B. 1415 
(1944); Colorado Radio Corp., 55 N.L.R.B. 423 (1944); Ashbacker Radio Corp., 60 N.L.R.B. 1003 
(1945). From 1946 onward, the Board seems to have followed a consistent course by placing transmitter 
and studio technicians in the same bargaining unit even where the union had filed for separate units. 
Atlanta Journal Co., 70 N.L.R.B. 1168 (1946); Great Trails Broadcasting Co., 73 N.L.R.B. 396 (1947); 
Joe V. Williams, Jr. d/b/a WDXB Broadcasting Station, 85 N.L.R.B. 752 (1949). 

87 All Oklahoma Broadcasting Co., 16-RC-861, January 24, 1952; Radio Station KHQ and KHQ-TV, 
111 N.L.R.B. 874 (1955). Earlier small stations cases in which announcer-control operators were in- 
cluded with technicians despite the wishes of the petitioning union seemed to have been at least im- 
plicitly overruled. Among the earlier single-unit decisions are Louis G. Baltimore, 57 N.L.R.B. 
1611 (1944); Western Gateway Broadcasting Corp., 77 N.L.R.B. 49 (1948); and Associated Electronics 
Enterprises, Inc., 80 N.L.R.B. 295 (1948). 
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chief engineers have normally, but not always, been excluded as supervisors.** As- 
sistant chief engineers have been included in nonsupervisory bargaining units of 
technicians, although the cases have involved small stations.*® Other supervisory 
technicians have been placed both inside and outside, depending on local facts.“ 

Television has, for the most part, followed the radio technical bargaining unit 
pattern. Most TV stations started as companions to radio stations operated by the 
same interests in the same market. Where a collective bargaining contract had 
covered radio technicians, it was normally extended by agreement to cover TV 
technicians as well. The NLRB has recognized this pattern and in a number of 
decisions has stated that normally radio and TV technicians, where employed by 
the same organization, will be included in a single bargaining unit.* 

Another problem created by TV is the composition of an appropriate bargaining 
unit where the operation of studio technicial equipment is handled by production 
department personnel rather than technicians. The Board has generally taken the 
position that the employer’s organization of his business will be controlling in regard 
to the placement of employees who operate technical equipment either as technicians 
or as production department employees.** 


*8In the following cases, chief engineers have been excluded from the technical bargaining units: 
Inter-City Advertising Co., 55 N.L.R.B. 1415 (1944); The Columbus Broadcasting Co., Inc., 56 
N.L.R.B. 1182 (1944); Ashbacker Radio Corp., 60 N.L.R.B. 1003 (1945); WSPR, Inc., 60 N.L.R.B. 
1351 (1945); King Trendle Broadcasting Corp., 74 N.L.R.B. 926 (1947); Tri-Cities Broadcasting Co., 
74 N.L.R.B. 1107 (1947). The chief was included in the bargaining unit in Louis G. Baltimore, 57 
N.L.R.B. 1611 (1944); Leon Wyszatycki d/b/a Greater Erie Broadcasting Corp., 92 N.L.R.B. 270 
(1950) (containing a particularly good discussion of the supervisory problem as applied to a small 
station chief engineer); Cannon System, Ltd., 21-RC-1980, eee 2, 1951; Cecil Roberts d/b/a Radio 
Station KCLO, 17-RC-1435, November 17, 1952. 

°° Middlesex Broadcasting Corp., 87 N.L.R.B. 1567 (1950); Presque Isle Broadcasting Co., 6-RC-654, 
February 6, 1951; and Arkansas Radio and Equipment Co., 32-RC-558, October 29, 1952. 

*° Subordinate technical supervisors were excluded in Great Trails Broadcasting Co., 73 N.L.R.B. 396 
(1947); W. Albert Lee d/b/a Radio Station KLEE, 39-RC-122, November 14, 1949; Kennedy Broad- 
casting Co., 96 N.L.R.B. 354 (1951); Mt. Mansfield TV, Inc., 1-RC-4599, October 4, 1956; Ar- 
kansas Radio and Equipment Co., 115 N.L.R.B. 742 (1956); Scripps-Howard Radio, Inc., 93 N.L.R.B. 
1095 (1951). Subordinate technical supervisors were included in Wodaam Corp., 83 N.L.R.B. 335 (1949); 
Central Florida Broadcasting, 94 N.L.R.B. 473 (1951); Leon Wyszatycki d/b/a Greater Erie Broad- 
casting Co., 92 N.L.R.B. 270 (1950); Crosley Broadcasting of Atlanta, 106 N.L.R.B. 795 (1953); The 
Fort Industry Co., 88 N.L.R.B. 527 (1950); Meredith Engineering Co., 103 N.L.R.B. 807 (1953). In 
Muscle Shoals Broadcasting Co., 74 N.L.R.B. 171 (1947), some technical supervisors were included 
in the unit and some excluded. 

“* Scripps-Howard Radio, Inc., 93 N.L.R.B. 1095 (1951); Florida Broadcasting Co., 93 N.L.R.B. 
1568 (1951); The Fort Industry Co., 88 N.L.R.B. 527 (1950). In one case, however, the Board did 
permit newly-employed TV technicians to vote separately on the theory that, while they could be 
joined with the radio technicians into a single unit, they should have an opportunity to independently 
express their wishes on unionization. Arkansas Radio & Equipment Co., 115 N.L.R.B. 742 (1956). 

*® This issue arose because the technicians’ unions, particularly in the larger markets, were accustomed 
to broad jurisdictional coverage, and when television was added, the same philosophy was applied. The 
larger stations went along with this, either because it made sense operationally or because it was the 
line of least resistance. Without a prior history of bargaining, some TV stations were sect up on a basis 
granting to production department employees the operation of studio technical equipment such as cameras 
and mike booms. Before the Board, in such cases, the technicians’ unions argued that the unit should 
be based on their traditional broadcasting jurisdiction—that is, the operation and maintenance of all 
technical equipment. Rejecting this contention, the Board looked to the pattern of operation which the 
employer had set up to handle the work, Where the operation of cameras and mike booms, for example, 
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The status of projectionists and lighting technicians has also created some contro- 
versy. Early efforts by the IATSE, which represents many proiegtionists in the 
motion picture theatre industry, to split off TV projectionists from TV technicians 
were rejected by the Board.** Normally, projectionists will be treated as technicians 
and part of the technician bargaining unit unless they have been set up as part 
of the production department. Lighting technicians have generally been held to be 
production employees, not electronic technicians. 


C. TV Production Employees 

Television brought for the first time to station broadcasting the employment 
of a substantial number of production employees such as floormen, artists, film 
editors, stagehands, photographers, and directors. In the large-market TV stations, 
these employees are represented in a variety of bargaining-unit patterns. In the 
medium and smaller markets, TV production employees are, for the most part, 
unorganized. As early as 1949, the Board noted that either a single unit of tech- 
nicians and production employees together, or separate units of each, might be ap- 
propriate—thereby recognizing the right of production employees to express their 
wishes independently of technicians.*® In effect, the Board was saying, as it had 
done in other industries where unit considerations were closely balanced between 
two alternative unit choices, that the wishes of the employees themselves would 


determine the appropriate unit.** 
Single units of technicians and production department employees have been 
held appropriate when agreed to by the petitioning union and the company.” An- 


nouncers were included in a unit of production employees, with the apparent agree- 
ment of the company and the petitioning unions, in one case;** while a unit of all 
nonperforming program department employees were held appropriate in another.*® 

Generally, the Board will not accept a partial unit of production department 


is handled by production department employees, they will normally be included in a unit of technicians. 
Empire Coil Co., 106 N.L.R.B. 1069 (1953); WTTV, 115 N.L.R.B. 535 (1956). 

“*KMTR Radio Corp., 85 N.L.R.B. 99 (1949); Radio Station WLAV, 7-RC-595, December 30, 
1949; The Fort Industry Co., 88 N.L.R.B. 527 (1950); American Broadcasting Co., Inc., 92 N.L.R.B. 
995 (1950); Columbia Broadcasting System, Inc., 108 N.L.R.B. 1468 (1954). 

“*KMTR Radio Corp., 85 N.L.R.B. 99 (1949); National Broadcasting Co., 95 N.L.R.B. 1334 
(1951); Don Lee Broadcasting System, 98 N.L.R.B. 453 (1952). But cf. KTTV, Inc., 97 N.L.R.B. 
1477 (1952) where lighting technicians were included in a unit of technicians. In these “lighting” de- 
cisions involving bargaining units, the Board gets perilously close to resolving questions of work juris- 
diction. 

“©KMTR Radio Corp., 85 N.L.R.B. 99 (1949); WCAU Broadcasting Co., Inc., 72 N.L.R.B. 537 
(1947); Empire Coil Co., Inc., 106 N.L.R.B. 1069 (1953); Midwest Radio-Television, Inc., 111 N.L.R.B. 
337 (1955); Bartell TV Corp., 13-RC-5280, April 3, 1957. But cf. Meredith Engineering Co., 103 
N.L.R.B. 807 (1953) where the Board, despite the wishes of one of two unions involved, refused to 
include facilities depaitment employees in a unit of technicians or to let their wishes determine the scope 
of the unit. 

** Globe Machine and Stamping Co., 3 N.L.R.B. 294 (1937). 

*? Southern Tier Radio and Television Equipment Co., 107 N.L.R.B. 216 (1953). 

** Erie Dispatch, Inc., 6-RC-1156, Dec. 8, 1952. 

*® National Broadcasting Co., Inc., 95 N.L.R.B. 544 (1951). 
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employees.” All nonsupervisory employees in a production department will nor- 
mally be included in a single-voting unit. An exception to this general rule exists 
where a limited group of production department employees have special interests or 
skills in common.” 

Of the specific classifications of production department employees, directors have 
uniformly been held to be supervisors in NLRB decisions, although they are covered 
by a number of contracts at the station level.** Assistant directors have also been held 
to be supervisors.* Of course, in each case, the Board applies the customary statu- 
tory definition to the particular facts. Artists have been denied professional status 
and thus have been included in voting units of production department employees.”* 
Nor have artists been accorded craft status as the term is used in NLRB craft 
severance decisions.”” IATSE has several units of film department employees in 
the network origination centers of New York, Chicago, and Los Angeles. Some 
technician contracts include them in other markets. The NLRB has touched on the 
matter only in one decision, where film department employees were included in an 


56 


over-all production department unit. 


Ill 


THe Curate oF BarcaiNninG 

The climate of bargaining relates to the environment in which the substantive 
issues of wages, hours, and working conditions are raised and resolved. Climate 
is concerned not so much with what happens at the bargaining table, but rather 
with how and why it happens—not so much with the fact of 15¢ an hour increase, 
but rather why the two parties made it 15¢ rather than 5¢ or 50¢. The “how” and 
the “why” of bargaining are not easy to determine for an individual company, much 
less an industry. A final answer for broadcasting would call for a carefully-planned 
on-location investigation—both sociological and economic in nature. Lacking such 
original research, something can be said about the subject on the basis of general 
observations, based on first-hand experience, of the industry's labor relations over a 


period of eight years. 
The basic factors molding broadcasting labor relations—the nature of the product, 


5° Summit Radio Corp., 8-RC-2189, June 1, 1954; Hearst Radio Inc., 5-RC-867, Oct. 18, 1951. 

5% Pulitzer Publishing Co., 101 N.L.R.B. 1005 (1952), where four stagehands with craft experience 
were designated as an appropriate unit; Scripps-Howard Radio, Inc., 9-RC-2796, Aug. 14, 1956, where 
a unit of floormen and property men was held to be appropriate. 

52 American Broadcasting Co., Inc., 94 N.L.R.B. 100 (1951); American Broadcasting Co., Inc., 93 
N.L.R.B. 1410 (1951); KRLD, 16-RC-1353, Nov. 30, 1953; Westinghouse Broadcasting Co., Inc., 
1-RC-3473, April 6, 1954; Scripps-Howard Radio, Inc., 9-RC-2796, August 14, 1956. 

5* WCAU, Inc., 4-RC-828, March 29, 1951; WTOP, Inc., 115 N.L.R.B. 758 (1956); Mt. Mansfield 
TV, Inc., 1-RC-4599, Oct. 4, 1956. 

5¢ National Broadcasting Co., Inc., 95 N.L.R.B. 544 (1951); WKY Radiophone Co., 16-RC-1324, 
August 21, 1953. Section 2(12) of the Taft-Hartley Act defines the term professional employee, and § 
g(b) precludes the Board from setting up a unit including both professional and other employees unless 
a majority of the professional employees have voted for inclusion in the unit 

55 WBAL Division—The Hearst Corp., 115 N.L.R.B. 501 (1956). 

°° Midwest Radio Television, Inc., 111 N.L.R.B. 337 (1955). 
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the structure of the industry and the jobs—determine the climate of bargaining, both 
at the bargaining table and in the administration of the contract. Thus formed, the 
climate is suggested by such matters as the identity of the negotiators, typical 
issues, and methods of resolution; it is dominated by the relative bargaining strength 
of the parties. 

Network negotiations are conducted, for the mest part, by professionals—labor 
relations experts for the companies, and full-time staff officials (sometimes with rank- 


* Station negotiations are less formal and 


and-file committee help) for the unions.° 
less professional. The general manager usually does the talking for the company, 
occasionally with the help of local legal counsel. Some of the largest stations will 
use subordinate staff officials, such as a business manager, to conduct most of the 
negotiations. Unions at the station level are usually represented in the big markets 
by a full-time local official, and elsewhere by a regional or national field agent. 
In either case, bargaining committees of local employees are customarily involved. 
The degree of involvement varies substantially from case to case. As has been 
noted before, almost all bargaining at the station level is on an individual station 
basis.** The networks jointly negotiate some agreements with certain unions. 

At the station level, the nonprofessional status of the negotiators on the company 
side of the table has probably been a source of some advantage to the unions. This 
is not an uncommon situation where small companies are involved and is sometimes 


cited as one good reason for multiple-employer bargaining where small companies 
competing within one community bargain with the same union. Even where a 


station manager has a natural aptitude for bargaining, his lack of expertise in the 
field, as well as his lack of full-time concentration on bargaining problems, may 
be handicaps to effective bargaining from the company’s point of view. 

There are no statistics indicating the “deadlock” issues most frequently arising 
in broadcasting. General industry experience, however, suggests that two basic issues 
have predominated: money, and job or work protection. The first has received major 
emphasis during the last fifteen years of bargaining in broadcasting; the second, 
always important, is now receiving increasing attention. Broadcasting unions have 
traditionally concentrated on wages, and, as will be documented in a later section, 
the results of their efforts have been substantial. 

While wages are still high on the bargaining list, job or work protection has 
been steadily coming to the fore. When the basic broadcasting contracts were 
written in the late ’30’s and the early ’40’s, craft concepts of work control were 
established. These concepts generally fitted normal methods of operation, particu- 
larly at the larger stations and in the networks where union organization first 
started. That they occasionally, and perhaps increasingly, intruded on manage- 


7 Five years ago, most industry contracts were one-year agreements, with autoraatic renewal clauses. 
Today, a majority of the agreements are for two years, with a scattering of longer-term agreements. 

*®In several West Coast markets, there is some multi-employer bargaining covering certain groups 
of stations. Some believe that the failure of stations to get together for bargaining purposes on a market 
basis has been a significant factor in union success at the bargaining table. 
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ment’s desire for flexible operation was annoying, but not catastrophic—until im- 
proved technology made some changes obvious and declining profits in radio made 
them necessary. Thus, it has been a matter of slowly and sometimes painfully 
modifying old ways of doing business on a contract-by-contract basis. Sometimes 
the changes are slight, such as letting announcers operate portable tape recorders. 
At other times, they are drastic, such as when announcers take over the control board, 
thereby cutting a technician bargaining unit in half, or when equipment has been 
set up to operate by remote control, with a similar or even more drastic effect on the 
bargaining unit. The high level of demand for electronic technicians in TV and 
elsewhere during this adjustment period, which has been going on since about 
1950 and is not over yet, has somewhat reduced the severity of the problem. Still, 
for the unions involved, the political problems have been substantial. To their 
credit, it should be said that, by and large, they have not, at least at the national 
level, flatly opposed such changes, but have rather tried to contro] the impact—an 
enlightened attitude not always reflected in local negotiations. The problems in 
radio have made everybody conscious, even overly-conscious, of the issue. The 
concern, therefore, readily finds its way into TV negotiations, where similar prob- 
lems are already beginning to crop up. The reasons giving rise to the issue in 
radio—improved technology and declining profits—are likely to accelerate the prob- 
lem in TV during the next five years. 

A drive for the shorter workweek in broadcasting has not yet begun in earnest, 
but the demand has appeared in a number of important negotiations in the past 
year. The possibility of a reduction in job opportunities is an obvious impetus for a 
drive for shorter hours. The forty-hour workweek is still standard in broadcasting 
industry agreements, although some will argue that there are a few cracks in the 
dike through compromises on lunch-period time allotments. 

Fringe benefits of the usual variety have received secondary, but consistent, em- 
phasis in broadcasting negotiations. Longer vacations, more holidays, increased 
premium rates under specific circumstances are almost always tossed into the hopper. 
This steady pressure has resulted in continual improvement from the union’s point 
of view, but these issues seldom lead to deadlocks. Pensions at the station level have 
been of little or no importance. At the network level, AFTRA’s fight for a pension 
and welfare plan covering network performers met with success in the national nego- 
tiations conducted in the fall of 1954. The so-called guaranteed annual wage, popular 
in other negotiations, has meant little in broadcasting because employment does not 
vary appreciably with changes in sales as in most industries. 

One issue that is important to the unions is union security. Before the Taft- 
Hartley Act, the closed shop was normal in industry contracts, just as the union shop 
is now, except in those states with right-to-work laws. Only rarely have broad- 
casting companies made a fight on this issue, which the unions regard as crucial 
because of the small bargaining units and relatively high turnover of people. 





$2 Law aND CoNTEMPORARY PROBLEMS 


Most broadcasting negotiations are resolved without resort to a strike. A rough 
estimate places the number of strikes at one for every one hundred negotiations, 
there being between 400 and 450 negotiations per year in broadcasting. This is 
probably a reasonable estimate over a ten-year period. Within the past two years, the 
ratio is undoubtedly somewhat higher. Generally, the parties work out their 
problems without outside help. Federal and state mediators have been used only 
occasionally in the past. Their use may be increasing. Arbitration of contract terms 
is rare in the industry. Only one or two stations are now committed to it. There 
are those who feel that, in certain segments of the industry where there is substantial 
inequality of bargaining power, it is a technique calling for more careful considera- 
tion. 

The hard core of collective bargaining is force or the threat of force: the ability 
and willingness to impose economic injury, on the one hand, and the ability and 
willingness to withstand it, on the other. This equation determines the relative 
bargaining strength of the parties. These may seem like harsh words, particularly 
to those who like to talk about collective collaboration rather than collective bargain- 
ing. Collaboration there may be up to a point, yet when words have failed, and even 
before that time, the power relationship comes into play. And this is the result of 
the collective bargaining mechanism, not just an occasional result of faulty function- 
ing. In our society, we not only accept it, but encourage it as a means for deter- 
mining wages, hours, and working conditions of employment in a competitive econo- 
my. It is premised on the belief that the economic incentives for settlements—loss of 
wages, on the one hand, and the loss of present or future profits, on the other—con- 
stitute, whether actually used or not, the best method for the voluntary resolution of 
collective bargaining disputes." This view of life does not mean that intelligence, 
understanding, and patience won't reduce the situations in which force is actually 
used. Obviously they will. They may even prevent the use of force for long periods 
of time in certain relationships. But they cannot eliminate the possibility of force as 
the basic element without changing the essential nature of collective bargaining 
as we know it in the United States. 

A union in broadcasting has five major sources of strike pressure: 


1. Complete or Partial Interference with the Operation of the Facility by the Re- 
fusal of Unionized Employees and Their Sympathizers to Perform Work 


This is the traditional strike weapon. It is not as effective in broadcasting as in 
industries where bargaining units are large or essential skills are difficult to replace, 
even on a temporary basis. Indeed, recent experience tends to indicate that most 
stations can be kept on the air, at least for limited periods of time, with the use of 
supervisory and temporary employees, without substantial loss of quantity or quality 


5° Other possible methods for determining conditions of employment are unilateral employer action, 
arbitration, government edict, or even unilateral employce action with employer acquiescence. Voluntary 
consent of the parties not to use force, sometimes described as a fifth method, while theoretically con- 
ceivable, is in reality unilateral action by one side or the other with the advice and consent of the opposite 


party. 
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of service. This fact has long been obvious where announcers were concerned, but 
has only recently become evident where technicians are involved. At the networks, 
a different situation exists, particularly in television. A walkout of technicians would 
at least disrupt service substantially. The degree of disruption is likely to depend, 
in large part, on network ability to keep the facility in operation with nonunion 
supervisors and other personnel—a much more difficult task than at the station level. 
With performers, too, the network problem is much more difficult. The essence 
of many programs is the performer. His absence makes an immediate difference, 
which is recognized all over the country in literally millions of homes. In station 
bargaining, the ability of many stations to stay in operation despite a strike has 
significance in terms of the essential structure of collective bargaining. While bar- 
gaining power is seldom equal, a radical and recognized imbalance in the power 
relationship cuts at the heart of the bargaining process. 


2. Interference with the Supply of Materials or Services 

Aside from national network service, which involves almost all TV stations but 
only 40.1 per cent of the radio stations, broadcasters are free of regular delivery 
problems—a strategic fact of some importance. The product is delivered directly 
to the customer via the airwaves; materials needed, with the noted exception of 
network service, are, in large part, easily available from a variety of sources. The 
networks, while not dependent upon suppliers of materials or component parts to 
the same extent as the typical manufacturing plant, are more dependent on the 
services of employees of other employers than are the stations. 

A network-affiliated station, particularly in TV, would be seriously hurt if it 
lost its network service. For example, if network technicians in New York could 
refuse to furnish programs to a station in Detroit because of a local dispute involving 
that station, this would be a substantial factor in the bargaining relationship. The 


secondary boycott section of the Taft-Hartley Act generally prevents this type of 


secondary pressure.” * 


3. Interference with the Operation of an Allied Business 

The newspaper-owned station has always worried about a picket line around the 
newspaper plant which, if the mechanical unions refuse to cross the line, will 
normally cause a shut-down—a situation which most publishers are not willing to 
face. This fear has been a decisive factor over a period of years in some key broad- 
casting negotiations. There have been relatively few strikes involving newspaper- 
owned stations. Even when they have occurred, the mechanical unions have not 
always refused to cross the broadcasting picket lines. A related problem involves 
multiple-station groups. As has already been noted, bargaining is almost always on an 
individual station basis, with the only significant exception being the company-wide 
contracts between the networks and the technician unions. The facts of separate 

°° Section 8(b)(4) of the Taft-Hartley Act and its application to broadcasting will be discussed in detail 


in a later section. 





84 Law anv ConTEMPORARY PROBLEMS 


bargaining units, separate contracts, and geographical distance have kept disputes 
localized, even where the same union represents more than one unit in a multiple- 
station group. On the other hand, the multiple-station group has somewhat increased 
bargaining power over a singly-owned station because of greater resources, particu- 
larly supervisory manpower. 


4. Pressure on Sponsors to Withdraw Their Patronage from the Struck Facility 


While this is third-party pressure and clearly a type of secondary boycott, it is 
not subject to the existing Taft-Hartley prohibition as long as there is no inducement 
of the employees of the sponsor to refuse to perform work. The tactic has been 
used in most recent broadcasting industry strikes. Its efficacy has varied from case to 
case, in part dependent on the union climate in the community. With a few 
exceptions, it has not been decisive. Most sponsors resist the pressure. On the other 
hand, the tactic has had sufficient effect to have been a factor in a number of strike 
settlements over the past three years. 


5. Community Pressure 

It might be thought that community pressure would be an important bargaining- 
table fact in a business like broadcasting. Experience does not bear this out. Union 
appeals to the community, usually trying to show the unfair nature of the com- 
pany’s position, have apparently had no great effect. Even disruption or temporary 
loss of service is not likely to bring about a substantial community reaction, unless 
the struck facility is providing the only service available in the area. 

So much for the strike tactics individually. Taken together, they give a picture 
of the sources of union strength as well as suggest their limitations. They relate 
to a union’s ability to inflict economic injury and to a company’s ability to withstand 
it. 

But ability in this sense is not the only factor. Willingness is an equally im- 
portant factor. Unions, obviously, do not strike every time their demands are re- 
jected even where they have the probable power to insure victory. Conversely, em- 
ployers do not always hold firm or press their own demands where a strike is likely to 
cause them little damage. Willingness to strike on the union’s side involves a whole 
host of factors, such as the importance of demands, chances of winning, solidarity of 
the membership, their economic position, and the political position of union leaders. 
Company willingness to take a strike depends on the nature of the demands, financial 
condition, the competitive picture, and the chances of successfully withstanding the 
economic pressure. Beyond the specifics, it can probably be stated as a general truth 
that in most situations, neither side is eager for a shut-down. ,A strike is a drastic 
step. It is economic warfare. Most intelligent people do not undertake it lightly. 
Moreover, a strike involves risks for the organization (whether company or union) 
and for those who have the responsibility for running it—risks which cannot be 
exactly measured in advance. 
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Given this general framework for bargaining in broadcasting, what have been 
the results? Ultimately, the results are found in two places: the contract clauses 
and in the day-to-day relationship between the parties. Some of the more important 
contract clauses will be discussed in detail in the following section. To generalize 
about contracts as a whole is difficult because of a lack of readily available norms. 
However, at the risk of oversimplification, it can probably be said that unions 
in broadcasting have made very substantial dollar gains for their members, but are 
having increasing difficulty in the area of job protection. The gains, particularly in 
wages, have resulted from a variety of circumstances, with two being crucial: high 
profit in important segments of the industry, and lack, or imagined lack, of employer 
ability to withstand economic pressure in certain key negotiations. Lack of success 
in the area of job protection (and this lack of success is a relatively recent develop- 
ment) comes also from a variety of conditions. Most important are developing 
technology, declining profits in radio, and a growing awareness on the part of 
broadcast management of the power relationship. This last factor is likely to become 
increasingly important in the bargaining-table aspects of broadcasting labor relations. 

Contract administration—the day-to-day aspects of collective bargaining—is much 
more complicated and important in many industries than it is in broadcasting at the 
station level. With small bargaining units and clearly defined work patterns, sources 
of friction are few. Grievances are rare, and arbitrations rarer yet. Only at a 
relatively few, and normally the bigger, stations are there problems. Most of these 
probably arise from personality clashes rather than from genuine confusion over 
contract interpretation. Given any sort of reasonable human relations environment, 


contract administration at the typical station should be relatively easy to handle. 

A different situation exists at the networks, primarily because of larger bargaining 
units and a much more complicated production environment. Indeed, the production 
job at the networks is much less routinized than at the typical manufacturing plant. 
Constant and expert attention is necessary to keep the machine running smoothly. 


IV 
Tue CoLiectivE BARGAINING CONTRACT 


The recorded story of collective bargaining is the labor contract. In this instru- 
ment, the parties set down the terms and conditions covering their relationship. 
Broadcasting agreements are, in general outline, similar to those found in many 
segments of American industry.’ They cover the following major aspects of the 
employment relationship: wages and fringe benefits, job protection, work rules, hours 
and working conditions. Of the other clauses often found, most can be fitted under 


*. An exception exists in regard to certain network contracts with unions representing creative em- 
ployees. For example, the network codes with AFTRA are substantially different in set-up and in 
content from the typical industrial agreement, The free-lance performers’ codes found in some of the 
larger markets follow the network code pattern. While these agreements relate to the three basics of 
wages, hours, and working conditions, the employment relationship is so different from that normally 
found that the agreements seem quite unrelated to the typical labor relations contract. 
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the general heading of contract administration. Only the two most important 
aspects, wages and fringes, and job protection, will be discussed in any detail in this 
article. Before discussing them, a brief look at some of the other categories will 
be worthwhile. 

The term “work rules” is not precise. It is used here to reference those contract 
clauses which relate to the individual’s job and its performance—not so much to what 
he shall do, but to how he shall do it, and how he shall conduct himself while on 
the job. The most important work rules to the employee and to management are 
those relating to termination, particularly discharge. Almost every broadcasting 
agreement has a discharge clause. The usual wording permits discharge for cause. 
Cause is sometimes spelled out in detail. Arbitration of discharges is almost always 
permitted. With technicians, this approach has caused no problems; with an- 
nouncers it has. 

Personality obsolescence in a particular environment is an important fact for 
announcers. A change of voice in radio or a new face on TV may be desirable long 
before purely physical considerations affect a man’s ability to perform. With free- 
lance performers, the problem takes care of itself. They don’t get work when their 
popularity fades. Staff announcers, on the other hand, may have to be terminated 
unless they resign. The usual discharge clause is inadequate to handle the situation. 
Management pressure to get more flexibility has met with limited success through 
clauses found in a few agreements which define cause to include unsuitability to the 
station’s program requirements. General acceptance and reasonable interpretation 
of such language would obviously go a long way towards solving the problem. 

Layoff provisions have received nowhere near the emphasis in broadcasting that 
they do in many industries, where variations in production volume have a recurring 
and substantial impact on employment. Layoffs are normally according to length 
of service, with only a handful of industry agreements permitting a consideration of 
ability. The seniority unit for layoff purposes is normally the contract unit. Other 
work rules, such as those relating to the maintenance of discipline, are of little or 
no importance in the typical broadcasting industry agreement. 

Clauses on hours and working conditions contain little that is unique or even 
unusual. As noted earlier, the forty-hour week is the almost uniform practice. 
The semi-continuous nature of the business gives rise to some scheduling complica- 
tions, which are often reflected in rather elaborate schedule change provisions. 
Working conditions in broadcasting have created no unusual problems, aside from 
those created by the remote location of a few transmitters. 

Contract administration can be broadly defined to cover a multitude of seemingly 
unrelated clauses. The provisions which first come to mind are those relating to the 
settlement of disputes arising during the term of the agreement: the grievance and 
arbitration machinery. Almost all broadcasting agreements have such clauses. They 
follow the usual pattern with only one significant variation. A good many AFTRA 
contracts permit the use of the grievance and arbitration machinery for the resolution 
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of any dispute arising during the term of the contract. Even disputes regarding 
individual above-scale agreements may be submitted to arbitration. The other side of 
the coin of the dispute settlement problem is the no-strike, no-lock-out clause, which 
is found in almost all industry agreements. The language of these clauses varies 
widely, from a rather simple and direct prohibition against strikes and lock-outs to 
rather elaborate provisions qualifying and limiting union responsibility for stop- 
pages.” 
A. Wages and Fringe Benefits 

The casual observer of wages in broadcasting finds a bewildering array of both 
unusually large differences in pay for the same jobs and unique, or at least, atypical 
compensation practices. Close inspection begins to reveal certain patterns of con- 
sistency and explanations of diversity. Much of the rationale is to be found in the 
fundamental economic structure of the business. 

The level of wages in both union and nonunion segments of broadcasting is 
high. This flat statement is based on the fact that, within a particular labor market, 
wages for many specific occupations in broadcasting are generally substantially above 
those for the same jobs, or for jobs with roughly the same degree of skill, responsi- 
bility, and effort found in other industries.* Unfortunately, the lack of compre- 
hensive, reliable wage data in small cities makes a complete documentation im- 
possible. In markets of over 100,000 population, it is not uncommon to find wage 
differentials on some broadcasting jobs in favor of broadcasting of fifty per cent. 
This is especially true for the job of technician, which has its counterpart in both 
radio-TV repair shops and in electronic manufacturing. Detailed study of a large 
eastern market revealed, for example, broadcast technicians at the unionized stations 
earning from $130-$170 per week. This was in sharp contrast to the less than $100 
paid in this same labor market for technicians with comparable (or greater) skills 
in both radio-TV repair and manufacturing.®* 

Of all the factors which may account for high wages in broadcasting, none is more 
important than the profitability which, with some exceptions, has characterized the 
industry. The direct result of financial well-being has been an ability and, probably 
in some cases, a willingness® to pay wages substantially higher than would be needed 
to recruit and maintain an efficient work force. 


*? Strikes during a contract term are extremely rare in broadcasting, due in part no doubt to the 
fact that contract administration problems are relatively simple. Only the networks have been bothered 
by quickie or “unauthorized” stoppages. 

** Based on comparisons of occupational data between annual wage surveys and compilations of con- 
tract scales by the NARTB and community, industry, and union-scale wage surveys by the United States 
Department of Labor, Bureau of Labor Statistics. 

** See, ¢.g., U.S. Bureau or Lasor Sramistics, Dep’r oF Lasor, Butt. No. 1150, THE Mositity 
or ELecrronic TECHNICIANS, 1940-52 (1954). 

** Nonmonetary job elements, such as physical effort and working conditions, are almost invariably 
less onerous in broadcasting and, consequently, accentuate rather than compensate for, the monetary 
of wage-rate differential. VETERANS’ ADMINISTRATION, U.S. Bureau or Lasor Sratistics, DEp’r oF 
Lasor, EMPLOYMENT OvTLOOK IN SKILLED ELECTRICAL AND ELECTRONIC OccupPaTIONs 44-45 (VA 
Pamphlet 7-9 1956). 

** Lioyp G. REYNOLDs, STRUCTURE OF LABOR MARKETS, 232, 233, 247, 248 (1051). 
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Where an industry has had an ability to pay relatively high wages, unions have 
at least the opportunity to make rapid and significant wage and fringe-benefit ad- 
vances. When the reluctance of many stations to take a strike is added to financial 
well-being, it is not difficult to understand why wages in the unionized stations are 
high. But even in the larger nonunion part of the industry, the relative level of 
compensation is high. Among the causes have been shortages of electronic technical 
skills, especially in the earlier years of broadcasting, when the technology required 
relatively higher skills and when other industries utilizing electronic technicians 
were only beginning; the increasing realization of the direct contribution to the 
business made by performers; fear of unionization, especially in the medium and 
large markets; and the climate of financial prosperity which, among other things, 
tends to raise employer concepts of what constitutes a fair wage. 

The most striking pattern of wages in broadcasting is the strong correlation 
between wage levels and the population size of the market in which a station is 
located—the larger the market, the higher the wage.®’ Precisely why this correlation 
exists is extremely speculative. One tentative answer is that historically in broad- 
casting profit margins have correlated generally with revenue size, which in turn 
correlates with market size. In other words, the ability to pay higher wages may 
be greater in the large stations in larger cities. Additional factors may be tighter 
supplies of labor, stronger unionization, higher standards of living, and perhaps 
some differences in job content, or at least in the job specifications used in the hiring 


process. 
As in most industries, a North-South wage differential exists in broadcasting.” 


When market size is taken into account, the regional differential is not particularly 
wide. This is especially true for some of the higher-skilled jobs which are in short 


supply in the South. 


1. Wages of Technicians 


Technicians’ labor contracts in broadcasting have relatively simple wage clauses. 
Most agreements have only one grade of technician. Consequently, the wage scale 
generally covers a multiplicity of duties which job evaluation experts might consider 
as two or three or even four different jobs. Where the station is an AM-TV com- 
bination, the same wage scale generally covers all technicians, albeit the scale is 
usually higher than in competing stations which have a radio operation only.” 


*7 U.S. BurEAU oF Lasor STATISTICS—FEDERAL CoMMUNICATIONS CoMMISSION, Rapio & TV Broap- 
castinc INpDUsTRY—AVERAGE Hours, Earnincs, AND EMPLOYMENT 12 (1950); NARTB, 1955 Rapio— 
Waces, Hours, EMPLOYMENT pt. 3, at 6; NARTB, 1957 Texevision—-Waces, Hours, EMPLOYMENT 44. 

*® See note 67 supra. 

°° Among the many jobs which “technician” often covers are the maintenance technician, transmitter 
technician, studio technician, cameraman, projectionist, and mike boom operator. Only in a few 
situations will one technician handle all of these tasks on a regular basis so that they might reasonably 
be considered as constituting one job. Nonunion stations frequently make use of more than one job 
title and one wage scale. A small minority of television contracts also so provide. 

7 Although some AM-TV stations do have integrated technical staffs, and although there are some 
added skills and responsibilities for a TV technician, the overriding explanation of higher wages in TV 
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The wage scale typically includes a rate range, with a progression period of three 
to four years divided into annual or semi-annual steps. Movement through the range 
is by straight seniority. The spread of the range from minimum rate to maximum 
rate is frequently fifty per cent or more of the minimum—exceptionally wide when 
compared with ranges in other industries."' The effective range is somewhat reduced 
by the hiring of new employees above the minimum rate in accordance with the 
typical clause which credits past broadcasting experience with some seniority, and 
by the existence of tight labor markets. 

Technicians’ scales are expressed in weekly rather than hourly terms, with a 
forty-hour week as standard. Rates vary from a typical maximum of about $75 
per week in the smallest towns to $160 in the largest metropolitan areas. Currently 
existing is a maximum of $170-$175 at the networks and the network-owned stations, 
where company-wide bargaining has established one uniform, nationwide rate range. 
Unlike most industries which employ rate ranges, the average technician rate within a 
particular station frequently approximates the maximum rate. This is due both to 
the use of seniority, with merit rarely considered, for progression within the range 
and the existence of abnormally low turnover, especially in the larger markets, where 
broadcast technicians’ rates and working conditions are far superior to those pre- 
vailing for technicians with comparable skills in other industries. 


2. Wages of Announcers 

Of all the elements of labor relations which distinguish broadcasting from other 
industries, none is so striking as the method of compensating announcers. Weekly 
wage scales similar to those in technician contracts, but normally with a lower 
maximum rate, provide the basic wage. Here the similarity ends. For most per- 
formers, the basic wage is only a minimum guarantee, comparable to the minimums 


negotiated in many European labor agreements. 
In addition to the basic scale, announcers receive compensation—talent fees— 


based on some of the particular tasks they perform.” Although originating as a 
method to compensate for such unusual or irregular work assignments as “out- 
of-stretch”™® work, the selection of specific announcers by advertisers, and the per- 


for technicians (as well as for many other jobs) appears to be the greater profitability of TV operations— 
another example of the significance of the ability-to-pay principle as a determinant of the broadcast 
wage structure. During the past several years, in a number of important markets, separate AM and TV 
technician scales have been negotiated. 

™ There are indications that the concept of broad ranges was taken directly from another segment 
of the communications industry—Bell Telephone. Since the end of World War Il, with equipment 
simplification and larger supplies of trained technicians, a definite trend toward shortening the length 
of the progression period has emerged. Union demands have certainly reflected these changed 
conditions, although during the last few years, ranges have sometimes been widened to meet the 
problems created by long-service technicians. 

™ There are some announcer-unionized stations, especially small radio-only operations which do not 
pay fees. Fees as a method of compensation are used by a substantial number of nonunion TV stations 
and some radio stations. There is sharp disagreement among station managers as to whether this is 
a desirable method of compensation. 

™ The fee is usually in lieu of overtime, provided it is at least equal to overtime compensation. 
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formance of more specialized duties such as “emcee,” disc jockey, news, farm editing, 
and sportscasting,"* talent fees are now paid for an increasing number of routine job 
assignments—particularly in television. A typical fee schedule sets forth specific 
amounts of money to be paid for announcing under certain specific conditions. Fees 
vary with the length of time involved, radio or TV, sustaining or commercial or 
participating programs, spot announcements, on-camera or off-camera performances, 
special program work, local cut-ins on network shows, in-stretch or out-of-stretch, 
station-assigned or sponsor-selected, staff or free-lance, and other factors. The com- 
plexity of these schedules is such that they may easily occupy ten pages of a labor 
agreement. As might be expected, there is tremendous variation between stations 
(even competing ones) in both amount of fee and in the work for which fees are 
paid.” 

To add to the negotiating and payroll problems created by fees, some of the larger 
stations also enter into above-scale contracts of employment with individual per- 
formers—especially those stations which use the well-known personality as the 
basis of their programming. Where this is the practice, the union contract requires 
that the terms of the individual contract shall not be less favorable to the performer 
than those in the collective bargaining agreement.” 

The same relationship between wages and market size noted above for technicians 
also prevails for announcers. However, where the typical technician maximum 
ranged from $75 to $160 in the smallest and largest markets, respectively, the com- 
parable figures for announcers, including fees, would be $75 to $200 or $225, with 
$1,000 or more per week for top personalities at some large stations and at the 


networks.” 


3. Fringe Benefits 

Broadcasting has had the same postwar experience as most other industries—a 
steady liberalization of existing fringe benefits and the birth of others. Bargaining 
emphasis, however, has rarely concentrated on fringes. The basic reason for this 
may have been union success in augmenting total compensation directly by securing 


An administrative ruling under the Fair Labor Standards Act has recognized this practice. Wage-Hour 
Administrator’s Regulations, Pt. 550, as amended, Aug. 25, 1953, WHM 50:473. 

™4In some stations these functions are handled by staff special program announcers with a separate 
basic wage scale and separate fee schedule. 

78In some stations, announcers are paid a percentage of the total business sold on their programs in 
lieu of or in addition to fees. 

In deciding that a station had not refused to bargain in good faith with AFTRA, the NLRB in- 
terpreted this to mean that the talent contract as a whole must be more favorable, but that individual 
items can be less favorable to the employee. Midland Broadcasting Co., 93 N.L.R.B. 455 (1951). 

77 At some of the larger stations, collective bargaining contract compensation (base salary plus fees) 
may occasionally result in earnings of as much as $250 per week. The $1,000 figure would be 
based on an individual above-scale contract. ; 

The basis for the high compensation of top performers in broadcasting and elsewhere is an interesting 
subject. Before the turn of the century, an English economist, Alfred Marshall, offered in his book, 
PrINCIPLEs OF Economics (1890), the theory that wages for such occupations are high because the supply 
is rigidly limited. Recent experience involving the growth of television may indicate that the supply 
is not as limited as once thought. 
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substantial boosts in wage rates. Perhaps secondary has been the relative disinterest 
of broadcast unions with health, welfare, and pension plans—among the most ex- 
pensive fringe items."® Only within the last year or so have there been a few indica- 
tions that nonwage rate issues may occupy a larger place in future broadcast bar- 
gaining negotiations. 

Briefly, what is the nature and level of fringe benefits in the radio and television 
broadcasting industry? Here is a summary. 

(1) Overtime—usually at time and one-half, for work in excess of an eight-hour 
workday or forty-hour workweek, interrupting a ten- or twelve-hour rest 
period between shifts, when “called in” on days off or “called back” outside 
of the regular shift, and when insufficient notice (less than seventy-two 
hours—one week) is given of changes in weekly schedules. Double time 
is paid by a minority of stations for call-ins and call-backs, but is the dom- 
inant formula for worked holidays.” 

(2) Vacation—minimum practice is one week after six months of service and 
two weeks after one year. “Going” practice in the larger markets, but less 
uniform, is a third week of vacation after varying periods of service averaging 
about five years; not infrequently, the third week or a fourth week of vaca- 
tion is granted in lieu of premium pay for worked holidays. 

3) Health, Welfare, and Pension Plans—rarely found, although two weeks’ 
sick leave is fairly common. The networks and a few stations in the 
largest markets have contracted with AFTRA for a pension-welfare plan 
wherein they contribute five per cent of the gross talent payroll. In effect 
in a few stations is the IBEW pension, requiring employers to contribute 
one per cent of the gross labor payroll for the IBEW bargaining units. This 
is an outgrowth of the union-financed plan begun in 1928. As in most in- 
dustries, there are, of course, some unilateral plans not found in the labor 
agreement. These are found most often in stations owned by larger 
organizations, especially newspapers and insurance companies. 

(4) Severance pay—found in a minority of contracts—probably more often in 
agreements covering announcers where the discharge clause may allow man- 
agement to discharge performers who are “unsuitable” to the stations’ pro- 
gramming needs. Severance pay is invariably based on length of service, 
with a prevailing pattern of one week per year up to a maximum of eight to 
twelve weeks. 

(5) Night-shift differentials—exist in only some of the larger-market stations 
and, even here, are generally limited to the time period when the station 
is not on the air—1:00 or 2:00 A.M.-5:00 or 6:00 A.M.; ten per cent is per- 
haps the most usual premium. 


7 U.S. CHAMBER OF CoMMERCE, FRINGE BENEFITS, 1955, at 10 (1956). 
** A guarantee of overtime pay of 3-6 hours for call-ins and 2-4 hours on call-backs is typical. 
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B. Job Protection 

Job protection is of major importance to a union member as an individual wage 
earner, and to a union as a continuing institution. As noted in the previous section, 
this has been one of the two key issues in broadcasting industry labor relations. The 
essence of job protection is control of the work. Its substance and scope is sug- 
gested by a union’s concern for what work is covered, who does it, and how it is 
done. All unions have a general interest in these questions. The degree of interest 
varies widely. The variation depends on the structure of the industry, the job, 
and the nature of the unions which have organized the industry. 

Broadcasting unions have shown a determined and, at times, almost paranoic in- 
terest in job protection. Why has this been so? First, the structure of the industry 
is such that bargaining units are relatively small, thus permitting employees to 
see readily the impact of changes or proposed changes in work assignments. Secondly, 
the operating jobs in the big stations and at the networks, where organization 
started, fall naturally into separate groups with distinct skill requirements. Finally, 
the unions first active and still dominant in the broadcasting field were craft or craft- 
type unions interested primarily in representing those with particular skills. The 
patterns these unions set are still largely with us today. 

Craft unions are, by tradition, work-control conscious. However, this fact alone 
does not necessarily mean collective bargaining headaches. Where a skill is both 
substantial and distinct, and where its employment is not threatened by technology 
or changes in the nature of the product, all might be clear sailing once the initial 
bargaining relationship is set. Unfortunately, these conditions are seldom found. 
Certainly they have not existed in broadcasting. Even in the early days of broad- 
casting, small stations followed operational patterns not conducive to the craft type 
of organization. Advancing technology and changes in the nature of the product 
have created a situation in which management has striven to break down some 
of the separatism which once may have made more sense. This is the root of the 
job protection problem in broadcasting labor relations. 

The heart of job protection is contract language, both its writing and its interpre- 
tation. Earlier it was suggested that job protection is concerned with what work 
is covered, who shall perform it, and how it shall be done. The “what” and the 
“who” are closely tied together in contract clauses. The typical IBEW contract, 
for example, contains a jurisdiction clause granting to technicians covered by the 
contract the operation and maintenance of all technical equipment used in sending 
a signal over the air waves. The term “technician” is not otherwise defined. Most 
contracts specifically add that no one else shall perform this work, and that a 
technician shall not be asked to perform other duties, NABET contracts normally 
include a comprehensive jurisdiction clause plus a listing of covered classifications, 
usually with a detailed description of the duties that shall be performed by each. 
AFTRA agreements are more often written in terms of contract unit coverage of 
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those who “regularly or frequently” appear before the microphone or camera.” A 
listing of at least staff duties is usually included. By this approach, work jurisdiction 
is thus written into the contract unit definition. 

These are inclusive references. The work is defined, and the employees covered 
by the contract are designated to handle it, normally on an exclusive basis. Excep- 
tions, if there are any, must be spelled out. For management, this has meant re- 
luctant acceptance of the status quo, or an effort to retrieve a few scraps from a basic 
position already conceded. For the unions, it has meant hanging on to a simple, 
somewhat monolithic position: “The work is ours.” Concessions there have been, 
some grant! in informal agreements never appearing in the contracts and others 
reduced to writing only after substantial struggle involving many tears, much sweat, 
and, occasionally, some blood. 

More specific references to some of the sore points will illustrate the nature of 
the problem. An announcer is assigned to pick up an interview at the airport with 
a portable tape recorder, which he can operate with almost no technical training. 
The chief engineer wants to handle some special maintenance work or stand an odd 
shift at the transmitter. On a local live show, the TV director may want to 
push the buttons involved in camera switching. Each of these involves the opera- 
tion of technical equipment, although obviously in a relatively minor way. Each 
has given rise to a good many hours of argument in broadcasting labor relations. 

A more drastic alteration in the method of operation takes place where a station 
wants to transfer the operation of the control board from technicians to announcers. 
This normally means the layoff of technicians, as was discussed in the previous 
section. 

Where announcers are concerned, the conflict results from union desire to control 
the work for the benefit of its members and management’s desire to get as much 
variety as possible on the air. The occasional use of other employees and outsiders 
for on-the-air performance is discouraged in part through the application of the union 
shop provision, with its requirement of union membership and the payment of sub- 
stantial initiation fees. Union concern in this area springs in part from the practice 
of fee payments as a method of compensation. The loss of work may mean the loss 
of money. Of necessity, most contracts spell out exceptions for amateurs, public 
figures, and the like who appear on an infrequent basis. These exceptions are not 
as broad as most stations would like to have them. 

Control over how the work shall be done has received a good deal of attention. 
It has centered around the number of people used on particular work. The Musicians 
Union, the most job-conscious of all unions in broadcasting, and perhaps the one 
with the most reason to be so, has, with what bargaining power it has left, tried 
to get commitments as to the number of musicians who shall be employed or, in the 
alternative, to get agreement that so much money per year will be spent for the 
services of musicians. Both formulas are found in industry agreements. The tech- 


°° Hampton Roads Broadcasting Co., 100 N.L.R.B. 232 (1952). 





94 Law anv ConTEMPORARY PROBLEMS 


nical unions have pushed for job assignment quotas but with only limited success. 
A few large TV stations’ contracts contain elaborate manning tables covering the 
technicians needed for particular types of programming. The development of 
simplified and semi-automatic equipment has emphasized the problem. With an- 
nouncers, the principal problem relates to the present use of recorded voices and 
the eventual use of video tape. Insistence on having a “live” announcer on duty 
at all times has been one approach. Another is to put substantial fees and other 
limitations on recorded announcements played out of stretch. At many unionized 
stations, the substantial advantages of the flexible use of recorded program material 
have been prevented by union opposition and an unwillingness on the part of man- 
agement to make it a “must” issue at the bargaining table. 

Most contracts do not prevent management from introducing new ¢quipment 
as long as such equipment is handled by the union involved, but this can be a problem 
where the equipment is such that two or more unions can lay some claim to its 
operation. Remote-control operation of certain types of transmitters has been ap- 
proved within the past two years by the FCC. Where this method of operation is 
used, it can have substantial effect on the number of technicians employed. An 
already small bargaining unit may be cut in half or, in some cases, even abolished. 
Union concern in such a situation is readily understandable. 

The over-all picture is a story of conflict—conflict between union efforts to control 
work and management efforts to operate as efficiently and as creatively as possible. 
Such a struggle is not unique in American industry. It has assumed greater pro- 
portions in broadcasting than in some industries for a number of reasons. Perhaps 
the most important is the fact that the industry was organized on a craft rather 
than on an industrial basis.“ As Professor Dunlop has pointed out, the pattern 
of organization makes a big difference on the subsequent bargaining relationship.*? 
Broadcasting was organized on a skill or semi-craft basis. Yet, in many respects, it 
is not ideally suited from an operational point of view to the craft concept. Studio 
production, whether at the network or the station, involves, for example, different 
skills, but most of them are used together in a single room and, for the most part, at 
the same time. Under such conditions, work-conscious unions become competitively 
concerned with work assignments—much more so than they would be if each occu- 
pied a separate department or a separate room. For management, this means over- 
staffing, inflexibility, and the ever-present possibility of a jurisdictional blow-up. 

Changing methods of operation, due in part to improved technology and in part 
to changes in the product, have also been a factor. Most people resist change, even 
when it may be for the better. Change is a threat to security, and particularly so 


*1 At a few stations, organization has been on a plant-wide basis. Sometimes a single contract has 
covered all those in the bargaining unit; in other situations, separate agreements covering the different 
basic skills have been written. Unfortunately, with several exceptions, craft concepts of work control 
have been carried over into these situations, thus nullifying gains that might otherwise have accrued. 

*2 Joun T. Duntop, CoLLECTIVE BARGAINING; PRINCIPLES AND CasEs 25-27 (1950). 
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when it involves simplification of the production process because it then may mean 
dilution of skills or consolidation of work assignments. 

The future course of events in this troublesome area is easy enough to picture: 
more conflict and more compromises. Competitive pressure on management for 
maximum efficiency is likely to increase. Intelligent management will undoubtedly 
insist on at least a gradual accommodation to the most logical and economical methods 
of operation. This is the history of American business in a competitive situation. 
Only overwhelming union bargaining power, which does not exist in most segments 
of broadcasting, can stem the tide. For the unions, the task is not easy. It is under- 
standably difficult for a union to be statesmanlike where permanent layoffs are 
involved. Yet, it has to be recognized—and, indeed, is recognized by intelligent 
trade unionists in broadcasting and elsewhere—that there is little security in jobs 
whose function is artificially maintained by a contract clause or work rule, and not 
by the necessities of the production process. 


V 


LEGISLATION AND BroapcastTinGc Lasor RELATIONS 


There are three federal labor statutes that affect the relationship between broad- 
casters and their employees: the National Labor Relations Act, the Lea Act, and the 
Fair Labor Standards Act. Only the first two involve in any significant manner 
collective bargaining problems. Discussion will, therefore, be limited to these two.® 

The original National Labor Relations Act (known as the Wagner Act) was 
passed in 1935.°* It had two important aspects: to prevent employer interference with 


3 


the right of self-organization, and to set up the machinery for the selection of a 
bargaining agent. Broadcasters have seldom been involved in unfair labor practice 
cases before the Board.** The election machinery, though not mandatory, has been 
increasingly used by broadcast management and broadcast unions since 1940. 

In 1947, the Taft-Hartley Act was passed, amending the Wagner Act. Contrary to 
popular impression, the original structure of the Wagner Act was left largely intact. 
One major wing was added: unfair labor practices for unions. Like most of Ameri- 
can businessmen, broadcasters generally supported the revision, and, like most of 
organized labor, unions active in broadcasting opposed. The amendments have not 


** The application of the Fair Labor Standards Act to radio and TV stations, particularly small-market 
stations, has given rise to many difficult problems. An accommodation of the operating necessities of 
small-market broadcasting to the simple, but rather inflexible, requirements of the law has not been 
easy. See statement of Charles H. Tower, National Association of Radio and Television Broadcasters, in 
Hearings Before the Subcommittee on Labor of the Senate Committee on Labor and Public Weljare on 
S. 1135, 85th Cong., 1st Sess. 188-219 (1957). 

®* 49 Stat. 449-57 (1935), 29 U.S.C. §§ 151-68 (1952). 

** The most famous broadcasting unfair labor practice case went all the way to the Supreme Court, 
which refused to label as a violation of the law a station's discharge of technicians, who, outside of 
working hours, passed out leaflets criticizing the company program service. National Labor Relations 
Board v. Electrical Workers, 346 U.S. 464 (1953), reversing 202 F.2d 186 (D.C. Cir. 1952), and affirming 
94 N.L.R.B. 1507 (1951). 
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significantly altered broadcasting labor relations.*® Only four sections have had 
either actual or potential effect. They are the ones that deal with union security, 
secondary boycotts, jurisdictional disputes, and featherbedding. 

Prior to Taft-Hartley, many broadcasting labor agreements contained closed-shop 
provisions, which not only required that employees be union members, but also that 
only union members be hired. The 1947 amendments to the NLRA prohibited the 
closed shop, but permitted, in section 8(a)(3), the union shop, which requires union 
membership within thirty days after accepting employment. Most broadcasting 
agreements have been revised accordingly. 

A secondary boycott is union economic pressure directed against one employer 
for the purpose of getting that employer to interrupt his business relationship 
(such as that of purchaser or supplier) with another employer with whom the union 
has a labor dispute. In passing section 8(b)(4)(A) of the Taft-Hartley Act, Con- 
gress intended to do away with all secondary boycotts*’ and succeeded in prohibiting 
a good many of them.** Broadcasting before 1947 was not plagued with secondary 
boycotts, but the boycott potential was, and still is, tremendous. The network-station 
relationship, depending as it does on the instantaneous transmission of program 
material, is the perfect set-up for secondary boycott pressure. Without statutory 


*®So much emotional fervor surrounds discussion and even analysis of the Taft-Hartley Act that it 
is hard to evaluate its impact on labor relations in the United States. At the bargaining table, the 
relationship has been affected to some degree by at least three provisions of the law: the ban on the closed 
shop, the prohibition against secondary boycotts, and the restriction on voting by permanently replaced 
economic strikers. All three have adversely affected union bargaining strength, though not substantially 
in most cases. In the organizing of new bargaining units, the Act may have had a somewhat greater 
effect, and, again, from the union point of view, an adverse one. Just how much of an effect is 
dificult to say. Union claims that the Act hamstrings organizational effort by permitting employers 
“to get away with murder” in election campaigns is an oversimplification. 

The Wagner Act restrictions on employer interference are contained in the Taft-Hartley Act. Inter- 
pretations, particularly in the area of employer discussion of unionization, may be somewhat less re- 
strictive oN management now than they were during the first seven or eight years of the Wagner Act, 
but the loosening up process had started well before 1947. Union claims that well-advised employers 
can violate the spirit of the Act with impunity may have some degree of truth in a limited number 
of situations. This condition does not result from the Taft-Hartley Act as such. Moreover, it is a 
condition which is bound to exist to some degree with a statute which secks to strike a balance in a 
conflicting and emotional social environment. 

Organizational effort has, of course, been handicapped by the imposition of unfair labor practices for 
unions. If, however, the banned activity is coercive and its exercise would inhibit a free choice, there 
can be little quarrel with its prohibition. Perhaps more important than the provisions of the statute 
has been the opinion climate which gave rise to Taft-Hartley and which has attended it during its first 
ten years. This is a climate which is considerably more critical of certain types of union policy and 
actions than that which existed during the late ’30’s and ’40’s. It is a climate in which union organizers 
find it somewhat harder to persuade employees that the benefits from unionization are worth the price. 

Another basic factor which has contributed to union difficulty in bringing new members into the 
fold is the simple fact that for a whole host of nonlegal reasons, most of the unorganized areas of 
American industry are harder to organize. Certainly this is the case in broadcasting. 

®7 National Labor Relations Board v. Denver Building Trades Council, 341 U.S. 675 (1951). 

** One type of secondary boycott not prohibited is important in broadcasting: the secondary sponsor 
boycott. This tactic, now quite common in industry-strike situations (as noted in an earlier section) 
involves union pressure on a sponsor to cease doing business with a struck station. The threat is that 
union members will not patronize the uncooperative advertiser. An organized refusal to buy the goods 
or services of a second employer is not prohibited by the present language of the boycott section of the 
Act. Crowley’s Milk Co., Inc., 102 N.L.R.B. 996 (1953), enforced 208 F.2d. 444 (3d Cir. 1953). 
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protection, the networks, as neutral or third-party employers, could find themselves 
continually being dragged into affiliated-station labor problems. The law has almost 


completely removed this threat. 

Jurisdictional disputes—disagreements usually between two unions as to which 
has control of a certain type of work—have been a major problem in network tele- 
vision. Such is often the case in a new industry or in an old one where new equip- 
ment or new work methods are being introduced, assuming, of course, that organiza- 
tion is on a craft or skill basis. Unions are competitively eager to stake out their 
claims. Section 8(b)(4)(D) of the Taft-Hartley Act prohibits strikes over juris- 
dictional disputes and section 10(k) provides a procedure for the resolution of such 
disputes by the Board.** The networks have been direct beneficiaries of these sec- 
tions and so, of course, have affiliated stations whose program services might other- 
wise have been interrupted. There are some station situations where the jurisdic- 
tional dispute sections of the Act might well be applied—for example, in disputes 
over the assignment of control-board work to announcers, or the operation of tele- 
metering equipment by nontechnical personnel. No such cases have apparently been 
presented to the Board. 

A close relative of the jurisdictional dispute is featherbedding—a union practice 
intended to be limited by section 8(b)(6) of the Act. The term refers to union 
insistence on the employment or pay of more men than are needed to perform the 


** The Board has generally taken the position that in a section 10(k) proceeding, it will merely 
determine whether section 8(b)(4)(D) of the Act has been violated and will not rule as to which of 
the two unions or groups of employees should control a particular type of work, although the Board 
has, in some cases, made a type of work assignment determination by determining that the work is 
included in a pre-existing bargaining unit. See Feldesman, Work Assignment Disputes as Bargaining 
Unit Issues Under the National Labor Relations Act, as Amended, 6 Syracuse L. Rev. 239 (1955). The 
Third Circuit Court of Appeals criticized this view in NLRB v. Pipefitters Locals, 242 F.2d 722 (3rd Cir. 
1957), but the Board apparently has not changed its mind. See, for example, Radio and Television 
Engineers Union, 119 N.L.R.B. No. 71 (1957), which involved a dispute between CBS technicians 
and stagehands over the handling of lights on remote telecasts. It should be said that there are many 
vexing practical as well as theoretical problems which will inevitably arise if the Board finally adopts 
the Third Circuit's view of the matter. Meanwhile, employers can rely for the prevention of jurisdictional 
disputes on the unfair labor practice section, 8(b)(4)(D), and the damage suit section, 303(a)(4). The 
latter permits the bringing of a suit in the federal courts for damages caused by activity similar to that 
which constitutes a violation of section 8(b)(4)(D). See International Longshoremen’s and Ware- 
houses Union v. Juneau Corp., 342 U.S. 237 (1952), in which the Supreme Court affirmed an award 
of damages of $750,000 aganist the defendant union. 

Of the 65 decisions which the Board has issued involving determinations under section 10(k) of the 
Act, from its effective date in August 1947 through the end of June 1957, 6 have involved network 
broadcasting. The 6 cases are as follows: National Association of Broadcast Engineers and Technicians, 
95 N.L.R.B. 1470 (1951), which involved an argument between NABET and IATSE over the operation 
of teleprompter equipment; National Association of Broadcast Engineers and Technicians, CIO, 103 
N.L.R.B. 497 (1953), involving a dispute between NABET and IATSE over the operation of special 
effects projectors; Radio and Television Broadcast Engineers Local 1212, IBEW, 103 N.L.R.B. 1256 (1953), 
a dispute between the IBEW and IATSE over the operation of front and rear screen projectors; National 
Association of Broadcast Engineers and Technicians, CIO, 105 N.L.R.B. No. 59 (1953), a dispute between 
NABET and IATSE over the handling and placing of lights on remote stage broadcasts; National Associa- 
tion of Broadcast Engineers and Technicians, CIO, 110 N.L.R.B. 1233 (1954), a dispute between NABET 
and IATSE over the handling of lighting equipment on full pickup remotes; and Radio and Television 
Broadcast Engineers Local 1212, IBEW, 114 N.L.R.B. 1354 (1955), a dispute between the IBEW and 
IATSE over certain types of film shooting work. 
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work. Before 1947, broadcasters had a good deal of experience with this problem 
—enough to get them and Congress sufficiently aroused to pass, in 1946, the Lea 
Act, which is an antifeatherbedding statute applying specifically to broadcasting. 
Fortunate it is, too, that broadcast management did not have to rely on Taft-Hartley 
protection. The language of section 8(b) (6), as construed in several key cases, seems 
to offer relatively little protection.* 

The Lea Act was passed in 1946 as an amendment to the Communications Act.*! 
It was inspired by the much publicized activities of the American Federation of 
Musicians in dealing with broadcasting companies and related organizations.” 
Most of these activities were part of the union’s blatant campaign to make more 
work for performing musicians. The purpose of the Act is to make unlawful 
efforts to compel a licensee under the Federal Communications Act: (1) to employ 
or pay for more employees than are needed; (2) to refrain from carrying educa- 
tional and cultural programs performed by unpaid performers on a noncommercial 
basis; and (3) to interfere with, by exaction or otherwise, the production or use of 
records or transcriptions by licensees or any other person. Unlike the NLRA, the 
Lea Act is a criminal statute. 

Shortly after the law was passed, a situation was apparently created by the union 
to test its constitutionality. The union demanded that a Chicago radio station double 
its employment of musicians from three to six, even though the employed three 
worked as music librarians rather than as performing musicians. The company re- 
fused; a strike was called; and a picket line was established. An indictment was 
brought, but the federal district court held the statute to be unconstitutional.®* On 
direct appeal by the Government, the Supreme Court reversed, with Justice Black 
writing the majority opinion.** On remand, the federal district court found no 
violation of the law on the facts in a controversial decision which turned on the 
point that the defendant, Petrillo, was not shown to have knowledge that the licensee 

°° America Newspaper Publishers Ass'n v. NLRB, 345 U.S. 100 (1953); NLRB v. Gamble Enterprises, 
Inc., 345 U.S. 117 (1953). From these cases, the present rule seems to be that no violation of section 
8(b)(6) will be found as long as the union wants its members to perform the work for which pay is 
being asked, no matter how little the employer may need to have it performed. 

*2 60 Star. 89 (1946), 47 U.S.C. § 506 (1952). The popular designation, the Lea Act, comes from 
the name of former Congressman Clarence F. Lea, of California, who played a leading part in the 


enactment of this legislation. 

®2 See House Committee on Interstate and Foreign Commerce, Prohibiting Certain Coercive Practices 
Affecting Radio Broadcasting, H.R. Rep, No. 1508, pt. 1, 79th Cong., 2d Sess. 1-5 (1946); see also 92 
Conc. Rec. 1543 (1946). 

** United States v. Petrillo, 68 F. Supp. 845, 850 (N.D. Ill. 1946). The District Court judge sum- 
marized the alleged constitutional deficiencies of the law as follows: 

“The court finds it necessary to hold that the statute here involved in the application here sought 
to be made violates the Fifth Amendment because of indefiniteness and uncertainty in the definition 
of a criminal offense; violates the First Amendment by its restriction upon freedom of speech by 
peaceful picketing; violates the Fifth and Thirteenth Amendments by its restriction upon employment 
of labor; and violates the Fifth Amendment by an arbitrary classification as between employers and 
employees and as to other communication industries.” 

** United States v. Petrillo, 332 U.S. 1 (1946). The Supreme Court ruled only on the alleged in- 
validity of the statute in terms of the Fifth Amendment and passed the questions raised by the applica- 
tion of the first and thirteenth amendments as not being ripe for decision. 
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had no need for the services of additional employees.”” The union thus won the 
battle, but lost the war. 2 

The Petrillo case is the only action brought by the federal government under 
the Lea Act, but the statute has been construed in a series of New York decisions 
involving a dispute between WOR and the AFM over the employment of staff 
musicians." The parties were unable to agree on the retention of staff musicians. 
Following the termination of the contract requiring their employment, they were 
permanently laid off. The union set up picket lines and placed the company on an 
unfair list. Instead of requesting the United States Attorney to bring a Lea Act 
criminal prosecution, the company brought an action for an injunction in the New 
York courts.*7 An appeal from the trial court’s dismissal of the complaint was 
sustained on the grounds that the complaint, in alleging facts sufficient to constitute 
a violation of the Lea Act, set forth a cause of action.”® 

In a decision on the facts, the trial court enjoined the union from picketing and 
placing the station on an unfair list.°” The decision rested on two theories: first, 
that under existing New York case law, the object of the union action was unlawful 
and hence enjoinable; and, secondly, that the union’s action constituted a breach of 
the Lea Act and thus gave rise to a civil remedy enforceable in the New York 
courts. The first theory is grounded in a leading New York case in which the 
musicians’ union was enjoined from inducing other unions to enter into a combina- 
tion to destroy a touring opera company because it used recorded rather than “live” 
music. The second theory is based on the debatable principle that the violation 


*5 United States v. Petrillo, 75 F. Supp. 176 (N.D. Ill. 1948). 

°® The Lea Act has been given rather incidental consideration in two other civil cases, Gremio de 
Prensa, Radio, Teatro y Television de Puerto Rico v. Voice of Puerto Rico, Inc., 121 F. Supp. 63 (D. 
P.R. 1954); Lang-Worth Feature Programs, Inc, v. Manning, 27 NLRMM 2511 (N.Y. Sup. Ct. 
1951). In the first case, the conduct complained of was found to be permitted by contract. The Lang- 
Worth case was an action by a transcription company against AFTRA alleging, among other things, 
a violation of the Lea Act in connection with AFTRA efforts to compel the company to sign the transcrip- 


tion code. The court, without detailed analysis, merely said that AFTRA’s demand for reuse payments 


did not violate the law. 

*T General Teleradio, Inc, v. Manuti, 205 Misc. 655, 129 N.Y.S.2d 757 (Sup. Ct. 1954). 

°® General Teleradio, Inc. v. Manuti, 284 App. Div. 400, 131 N.Y.S.2d 365 (1st Dep't 1954). 

°° General Teleradio, Inc. v. Manuti, 133 N.Y.S.2d 362 (Sup. Ct. 1954). 

‘°° Opera on Tour, Inc. v. Weber, 285 N.Y. 348, 355, 357, 34 N.E. 2d 349, 351, 353 (1941), cert. 
denied, 314 U.S. 615 (1941). Often cited from this decision is the following statement: “For a union 
to insist that machinery be discarded in order that manual labor may take its place and thus secure 
additional opportunity of employment is not a lawful labor objective.” There may be some difficulty in 
reconciling this quotation with an earlier statement in the same opinion to the effect that: “Individually 
and collectively, the members of any union may at any time refuse to work because machinery is em- 
ployed, or for any other reason, and may strike in doing so.” It is hard to generalize as to the present 
status of state law on the legality of union efforts to prevent the use of labor-saving equipment. In a 
number of states, there are decisions proscribing such efforts in the more extreme situations. See Note, 
136 A.L.R. 282 (1942). See also I Lupwic TeLtter, Law Governinc Lasor Disputes AND COLLECTIVE 
BARGAINING 263-65 (1940). The problem in this area is the need for striking a delicate balance between 
a union's legitimate concern for employment opportunities for its members and layoffs which affect such 
employment opportunities, and management's basic concern with efficient low-cost operation. And 
beyond these partisan interests, of course, is the concern of the society as a whole for the employment 
of its members and the efficient production of goods and services. 

State court action premised on the Lea Act may be subject to the pre-emption doctrine enunciated by 
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of a federal criminal statute, which itself contains no civil remedies, gives rise to a 
right of civil relief in state courts.’ 

The effect of the Lea Act on broadcasting labor relations has been a good deal 
more significant than the cases might indicate. The employment of unwanted 
staff musicians has ceased to be a problem in station bargaining. The act is not, of 
course, limited in its application to the employment of standby musicans. Its pro- 
hibitions are drawn in the broadest terms—broad enough, in all probability, to cover 
other instances of featherbedding in broadcasting. The announcer-control issue 
comes readily to, mind. Restrictions on the use of recorded voices or of unpaid 
public personalities on noncommercial programs may be others.' Once agreed to, 
of course, such commitments are binding until the contract is terminated. Never- 
theless, at the bargaining table, the force of the Act may well be behind station 
management on many of these issues. Broadcasters have been reluctant to use 
this power because they feel, and rightly, that criminal prosecution is a drastic 
remedy to be used only as a last resort. Furthermore, they feel that, given any 
degree of reason, the complex human problems involved in accommodation to 
changing conditions are, under most circumstances, best worked out in the framework 
of collective bargaining. 

VI 


CONCLUSION 


At the outset of this article, it was stated that the labor relations of an industry 
are determined by the nature of the product, the structure of the industry, and the 
jobs themselves. A review of the important characteristics of broadcasting labor 
relations shows the importance of these underlying factors. 

First, unionization is limited, both in terms of percentage of employees organized 
and, even more so, in terms of percentage of establishments organized. The gov- 
erning factor here is an industry structure characterized by a large number of 
geographically dispersed producing units, most of which employ relatively few 
people. Growth of the industry, as measured by an increase in the number of pro- 
ducing units, is, over the next five years, likely to occur primarily in the small-station 
category. No significant increase in employment by existing units is expected; 
indeed, in some segments of the industry, a reduction seems more likely. Unioniza- 
tion, therefore, is not apt to significantly increase in terms of the number of em- 
ployees covered or in the number of units covered. 

Secondly, collective bargaining, particularly in the major centers, has resulted in 
contract terms which are unusually favorable to the employees covered. Profitability 
of the companies involved in the pace-setting negotiations—a profitability deriving 
the Supreme Court in Garner v, Teamsters, 336 U.S. 485 (1953)—a point discussed in the first General 
Teleradio decision, but not in the others. On the other hand, state court action premised on unlawful or 
tortious interference with the business of another may be sustainable, at least in so far as an action for 


damages is concerned. Construction Workers v. Laburnum Corp., 347 U.S. 656 (1954). 
101 See Note, 55 Cotum. L. Rev. 754 (1955). 
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from a number of structural characteristics such as the growth of the industry and 
limitation on entry—has been an important contributing factor. Equally important 
has been the impact of the nature of the broadcast service and the methods of pro- 
ducing it on management’s attitude towards work stoppages—that is, an inability or 
an unwillingness to take a strike. Both factors seem to be undergoing a change. 
Consequently, greater resistance to union demands, and, thus, smaller advances seem 


probable over the next five years. 

Finally, the major source of collective bargaining conflict has been job protection 
—a direct outgrowth of the nature of the jobs, especially in network and large- 
market broadcasting. In part, at least, because of the relationship between these jobs 
and jobs in other industries, organization of the industry took place on a craft or 
skill rather than on an industrial basis. The conflict has manifested itself in a 
dedicated union concern for control of work and a stubborn resistance to changes 
in methods of operations. Broadcast management’s unique involvement in federal 
labor legislation, the Lea Act, grows from this soil. The resolution of this basic 
conflict has been a slow and sometimes painful process of compromise and adjust- 
ment. The end is not yet in sight. 

These three characteristics all suggest problems for the future. Their solution 
will cafl for understanding and patience—understanding of the legitimate interests 
on the opposite side of the bargaining table, and patience to work them out in the 
give-and-take of negotiations rather than through resort to force. 





“RESIDUAL RIGHTS” ESTABLISHED BY COLLECTIVE 
BARGAINING IN TELEVISION AND RADIOt 


Rosert W. Giipert* 


I 


GENERAL Nature oF Resipua Ricuts 


Millions of dollars annually are being paid to actors, writers, and directors em- 
ployed in the production of radio transcriptions, television recordings or kinescopes, 
and television films of various kinds, as so-called “residuals.”* 

The representatives of the talent guilds who administer the collective bargaining 
contracts requiring the producers, purchasers, and users of such recordings and films 
to make these rapidly-increasing payments” have adopted the term “residual rights” 
loosely to describe the class of economic benefits derived by their respective member- 
ships. Various talent guild agreements* governing the use of recorded or filmed 
material in radio and television normally permit an initial use or cycle of uses in 
return for basic wages, salaries, or fees by participating talent employees, but call 
for additional compensation as a condition precedent to subsequent re-use on suc- 
cessive broadcasts or telecasts.* 


+ The author wishes to express his appreciation to John L. Dales, National Executive Secretary, and 
Kenneth Thomson, Television Administrator of the Screen Actors Guild (SAG); Nora B. Padway, former 
Television Administrator of the Writers Guild of America, West (WGA); Claude L. McCue, Executive 
Secretary, Los Angeles office, American Federation of Television and Radio Artists (AFTRA); Elizabeth 
Gould, Executive Secretary, Hollywood Local, Radio and Television Directors Guild (RTDG); and Joseph 
Youngerman, Executive Secretary, Screen Directors Guild (SDG), for their cooperation in supplying re- 
search material used in the preparation of this article. 

* A.B. 1941, University of California at Los Angeles; LL.B. 1943, University of California (Berkeley). 
Member of the California bar. West Coast counsel for a number of labor unions and guilds in the 
entertainment field. The author participated, as an attorney, in the establishment of the Hollywood AFL 
Film Council and the Motion Picture Industry Council. Contributor to legal periodicals on subjects 
relating to collective bargaining problems. 

‘A single talent organization—Screen Actors Guild—-reports that it has distributed payments 
for “residuals” to its individual members amounting to a total of $3,868,370.06, during the period from 
December 1953 through July 1957. 

® The sharp rise in such payments may be illustrated by the following comparative totals derived from 
Screen Actors Guild reports on monthly collection of “residuals” for films re-used on television: 

July 1954.. Pw eee 
July 1955 renee 
July 1956......... end : .. $152,048.64 
ie, ) re cece ees... $291,599.19 

* The “talent guilds” referred to in this article include: independent guilds (Writers Guild of America, 
East; Writers Guild of America, West; Screen Directors Guild), AFL-CIO guilds (Screen Actors Guild; 
Radio and Television Directors Guild), and an AFL-CIO talent union (American Federation of Television 
and Radio Artists). 

“Examples of such agreements and understandings may be found in the following talent guild con- 
tracts: 

AFTRA 1956-58 Code of Fair Practice for Transcriptions of Broadcasting Purposes. 
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The recipients of these “re-use” payments do not, for the most part, possess any 
proprietary interest, either vested or contingent, in the particular programs or com- 
mercial announcements giving rise to this unique form of compensation. They have 
no apparent common law or statutory right to control the use or re-use of the 
recorded or filmed material which incorporates the results of their services rendered 
for the benefit of the producers who employ them. No privity exists between these 
individual talent employees and many of the purchasers or users of such recordings or 
films, who often pay “residuals” in lieu of the producer, such as the advertising 
agency or the national or local sponsor, broadcaster, or distributor of such transcrip- 
tions and films. 

An individual actor, writer, or director employed in television, radio, or motion 
pictures may thus become entitled to payment of residuals even without the benefit 
of any provision in an individual talent contract giving him a legal interest in the 
receipts, revenue, or profits of the program or commercial material which has been 
recorded or filmed, and without any property rights created by statute comparable 
to those conferred upon the author of a literary, dramatic, or musical work under the 
Copyright Act.® He acquires “residual rights” as a third party beneficiary, under 
the terms of the collective bargaining agreement between the producer who employs 
him and the talent guild which represents him in negotiating minimum scales of 
compensation and other standard conditions of employment, or under the “letters 
of adherence” from advertising agencies, and “assumption agreements” between the 
producer ‘and third parties, which are expressly required by that collective bargaining 
agreement. 

Regardless of their source (i.e., whether paid by the original producer of the 
recording or film, who is the direct employer, or by a subsequent purchaser or user 
who stands in his place) or the time of payment (1.e., whether paid in advance, 
shortly after the talent employee actually performs his services, or at a later date, 
following the specified re-broadcasts or re-uses), residuals represent extra compensa- 
tion for services rendered by the recipients in the course of their employment, in 
addition to their basic wages, salaries, or fees. 

Although this conclusion seems perfectly obvious—that residuals are, in fact, 
merely a special type of wage payment based upon the manner and extent of the 
"AFTRA 1956-58 Code of Fair Practice for Network Television Broadcasting. 

RTDG 1956-58 Basic Minimum Agreement for AM Network Free Lance Directors. 

RTDG 1956-58 Basic Minimum Agreement for TV Free Lance Directors., 

SAG 1955 Television Supplement. 

SAG 1955 Codified Contract for Filmed Commercials. 

SAG 1955 Industrial Supplement. 

SAG 1956 Supplement to Codified Basic Agreement. 

SDG 1956 Minimum Basic Agreement. 

WGA 1955 Radio Freelance Minimum Basic Agreement. 


WGA 1956 Film Television Minimum Basic Agreement. 
*61 Strat. 651 (1947), 17 U.S.C. § 1 (1956). 
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use made of the results of the employee’s services—at least one of the talent guilds has 
negotiated an express provision in its television film contract declaring that,° 


Additional compensation for re-runs . . . which accrues to the player, as provided 
. . . herein, shall be considered and treated for all purposes as any other wages due and 
owing to the player hereunder. 


In nearly all cases, whether or not such a contract provision exists, “re-run” or “re- 
use” payments by the producer or his transferee are treated as “wages” in reporting 
and paying taxes to the federal and state governments based upon payrolls.” 

The various collective bargaining agreements between the broadcasting networks 
or film producers and the talent guilds do not use the term “residuals” as such, but 
speak instead of “additional compensation for re-runs,” “re-use fees,” “re-play fees,” 
and the like.* The provisions establishing the right of the individual employees 
to receive these payments are an integral part of the minimum scales set forth in 
these guild contracts governing “wages,” “fees,” or “compensation,” as the case may 
be. The contract formula, used to determine the amount of such “minimum addi- 
tional compensation” for re-runs, re-broadcasts, etc., is usually expressed by way of 
stipulated percentages of the basic wage rate, salary, or fee applicable to the type 
of services or period of employment for which the participating talent employee was 
engaged. 

Under certain circumstances, which vary from contract to contract, the producer 
or purchaser may receive credit for “overscale payments” by applying them against the 
required minimum payments for residuals. 

From a legal standpoint, the importance of recognizing that these residuals are 
a type of wage payment cannot be stressed too greatly. To cite just a few examples 
of problems which may arise, beyond the matter of payroll taxes already mentioned, 
there are (1) the question of the priority accorded wage claims under the bankruptcy 


” 6 ” 4 


statutes; (2) the question of the employer’s obligation to refrain from entering into 
individual contracts of employment which are inconsistent with his obligation to 
bargain collectively with the labor organization which is the statutory representative 


* Sec. 27 of the SAG 1955 Television Supplement to the Producer-Screen Actors Guild Codified Basic 
Agreement of 1952. 

Sec, XXI of the SAG 1955 Codified Contract for Filmed Commercials provides that “Social Security 
and withholding taxes shall be deducted from all compensation, including use and reuse compensation, 
paid to all players covered by this contract.” (Emphasis added.) 

™For example, see the statement construing the California Unemployment Insurance Code in this 
manner, in News Letter, California Dep’t of Employment, No. 3, Jan.-Mar., 1957, p. 1. 

* AFTRA contracts thus refer to “re-use fees” for transcriptions and “re-play fees” for television record- 
ings or kinescopes. RTDG contracts deal with “additional fees” for radio re-broadcasts and “re-play fees” 
for television recordings. SAG contracts refer to “additional compensation for re-runs” of television 
entertainment films; to “reuse payments” or “reuse fees” for filmed commercials; to “payments of addi- 
tional compensation for re-runs on television” of industrial, educational, and similar nontheatrical motion 
pictures; and to “payments for re-use” and “re-runs” of photography of “stunts” from theatrical motion 
pictures incorporated in television films. The current SDG contract sets up a “table of payments” for 
“subsequent runs” of television films. WGA contracts prescribe “additional compensation for re-runs” or 
“re-run payments” for television films and “minimum contingent compensation for a re-use” in the 
«ase of recorded radio programs. 
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of his employees under the labor relations statutes; and (3) the question of exempt- 
ing labor union activities and agreements designed to secure improved wages and 
working conditions of employees from the operation of the antitrust laws and 
restraint of trade statutes. 

The appellate courts have not yet passed upon these questions or any of the 
countless other legal issues of a similar nature which might be mentioned, turning 
upon the character of residual payments as wages.” It is reasonable to assume, how- 
ever, that future reported decisions will accept this view as to the nature of residual 
payments as wages and dispose of litigation which arises hereafter on that ground. 


II 


Score OF BARGAINING AGREEMENTS EstaBLisHinc ResipuaLt RicHTs 
A. Geographical Scope 
The talent guilds negotiating for residual rights are nationwide labor organiza- 
ions, representing employees throughout the United States and Canada, maintaining 
their national offices either in New York City (AFTRA; RTDG; WGA-East) or 
Hollywood, California (SAG; SDG: WGA-West), and, in most cases, local or 
branch offices on the opposite coast. Some of the guilds also have local offices in such 
key broadcasting centers as Chicago and San Francisco, as well as New York and 


Hollywood. 
Contracts establishing residual rights in recorded network radio or television 


programs generally define network programs as those normally originating in New 
York or Los Angeles, and in some cases, also Chicago. Thus, a distinction must be 
drawn between the point of origination, where the radio and “live” television em- 
ployees ordinarily perform their services, usually New York or Hollywood, and the 
areas of re-use, where the recorded or kinescoped program is successively broadcast 
or telecast. The latter presumably extend to any city within the United States, its 
territories and possessions, and the Dominion of Canada.’” 


® Thus, on March 19, 1957, a trial court in Los Angeles ruled that SAG collective bargaining agree- 
ments providing for residual payments based on re-runs of television entertainment films do not on their 
face constitute a violation of the Sherman Antitrust Law or the California Cartwright Act prohibiting 
restraints of trade. Screen Actors Guild v. Telemount Pictures, Inc., L. A. Superior Ct. No. 667,323 (un- 
reported). When the Guild filed suit late in 1956 for $20,000 in re-run payments allegedly due actors 
performing in 32 episodes of the “Cowboy G-Man” television film series, which had been run at least six 
times on television, demanding an accounting by th: defendant companies and a court order for in- 
spection of their books and records, Telemount’s president reportedly announced that he was going to be 
“a guinea pig” to test the validity of residual rights under the antitrust laws. The initial ruling by 
Superior Court Judge Kenneth Chantry was made on demurrer and was not a final determination upon 
the merits. 

7° As to foreign re-use, the Radio Writers Guild Agreement of 1948, which preceded the WGA 
1955 Radio Freelance Minimum Basic Agreement, not only provided “minimum contingent compensa- 
tion” for “reuse of radio material on radio and/or television” in the United States of America and/or 
Canada, “including all territories, possessions, dependencies and all territory under the control of either 
country,” but also called for payment of 10% of the applicable minimum re-use fee when the re-use 
took place over stations in any one foreign country. Under this former contract, after the 10% fee was 
paid or contracted for, “re-use over stations in more than one country” was “subject to individual 
negotiation between the Empleyee and the Producer.” 





106 Law aNp CONTEMPORARY PROBLEMS 


The AFTRA Transcription Code, by its terms, is made applicable to “transcrip- 
tions made in the United States for use in the United States, its territories and posses- 
sions, and Canada.” In the case of transcribed spot announcements, as distinguished 
from programs, re-use fees may vary according to whether they cover “entire coun- 
try use,” ze. any number of cities and stations in the United States and Canada; the 
“entire country, other than New York, Chicago, and Los Angeles”; a specified num- 
ber of cities (such as “one to ten cities” or “one to twenty cities”), other than New 
York, Chicago, or Los Angeles; or, one or more of the three last-mentioned cities. 
As to “foreign distribution,” the AFTRA Transcription Code specifies that each 
artist appearing on any transcription sold, leased, or otherwise made available for 
foreign use shall receive an additional fee equal to the original fee, unless otherwise 
provided. 

Contracts establishing residual rights in television films generally contain express 
language limiting “additional compensation for re-runs” to telecasting within the 
United States and Canada and recognizing the producer’s right to arrange for un- 
limited telecasting throughout the rest of the world without payment of residuals.” 

Extension of residual rights beyond the territorial limits of the United States 
and Canada has been rather limited to date, but it can be anticipated that this 
problem will be the subject of future collective bargaining. In addition, various 
government officials responsible for negotiating international copyright agreements 
have already expressed considerable interest in this aspect of the future development 
of residual rights in recordings and films through collective bargaining by the talent 
guilds of this country. 


B. Classes of Employees Covered 


It has already been indicated that re-use payments are being made to the general 
categories of talent consisting of actors, writers, and directors, but it is necessary to 


*} While other Screen Actors Guild contracts only cover actors employed or hired within the 
territorial limits of the continental United States of America, exclusive of Alaska, SAG's Television Supple- 
ment also applies (with the exception of union membership requirements) to locations in Canada and 
studios or production bases in any United States possession or territory. ‘Television broadcasts outside the 
United States and Canada” are excluded from the residual rights provisions of SAG's Television and 
Industrial film agreements. 

WGA’s television film agreement applies to writers whose contracts are executed within the continental 
limits of the United States, exclusive of Alaska, regardless of their place of employment. Like SAG's 
contracts, it confines residuals to television re-runs “in any city in the United States or Canada.” On the 
other hand, the limitation on “additional compensation for theatrical rights” contained in the Screen 
Writers Guild Film Television Agreement of 1953, predecessor to the WGA 1956 Film Television Agree- 
ment, which excepted “theatrical exhibition” of television films “outside of the United States and 
Canada” from residuals, has been eliminated. SAG’s 1955 Television Supplement still provides that 
“additional compensation for theatrical rights” need not be paid where a “television motion picture is 
placed in any theatrical exhibition . . . outside of the United States and Canada.” 

SAG’s 1955 Codified Contract for Filmed Commercials limits Guild recognition and apparently 
contract coverage as well to employment of actors within the continental United States, exclusive of 
Alaska, but classifies commercials for purpose of determining re-use fees according to “the number of 
different cities in which it is telecast during any portion of the applicable use period . . . ,” without 
express geographical limitation. 
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examine those terms somewhat more critically in order to determine specifically the 
classes of employees within those broad categories covered by residual rights pro- 
visions of the talent guild contracts. 


1. Actors 
AFTRA’s Television Code, covering “actors” in “live” television, applies to “all 
persons engaged as talent, e.g., actors; comedians; masters-of-ceremonies; quiz 


masters; disc jockeys; singers; dancers; announcers (other than staff duties of staff 
announcers) ; sportscasters; specialty acts; .. . puppeteers; reporters and analysts . . . 
in the fields of home economics, fashions, farm and rural subjects, and market 
reports; models; moderators; members of panel where format of program requires 
such persons to participate generally in entertainment” and “all persons rendering 
services in the field of news” except for commentators and analysts. (Performers 
engaged to perform solely as “walk-ons” or “extras” defined as “performers who do 
not speak any lines whatsoever as individuals” but perform “as part of a group or 
crowd,” as on the legitimate stage, are covered by other provisions but not entitled 
to receive payment of any re-play fees under the AFTRA Television Code.) 

In addition to actors, singers, and announcers, AFTRA’s Transcription Code 
applies as well to “sound effects men,” who are entitled to special re-use payments 
when the results of their services are incorporated in the transcribed program or spot 
announcement which is being repeated or re-used. 

SAG's nontheatrical film contracts generally apply to “all players (including 
actors, singers, stunt men, and airplane pilots, but excluding extras)”!* as well as 
off-camera narrators or commentators. SAG's Filmed Commercials Contract covers 
all such “players” and, more particularly, applies to anyone “who speaks a line or 
lines of dialogue, whether directly employed for such work, or after being hired as 
an extra”; “whose face appears silent, alone in a stationary camera shot, and is 
identified with the procuct or service”; “whose face appears silent and whose fore- 
ground performance illustrates or reacts to the off-camera narration or to the com- 
mercial message being given”; or, “whose voice is used ‘off-camera,’ ” except as back- 
ground crowd noise. 

From the foregoing, it may be seen that the actors who have acquired residual 
rights under these collective bargaining agreements range from lesser performers to 
stars. Their services may vary anywhere from portaying the principal role in a half 
hour or one-hour radio or television dramatic program to silently sipping a glass of 
the sponsor’s beer for a few seconds in a short film commercial. 


*? Extra players in motion pictures are expressly excluded from the SAG contract provisions providing 
residual payments to actors, just as AFTRA excludes “‘walk-ons and extras” in television recordings. 
Film extras are represented by a separate organization known as the Screen Extras Guild (SEG) of 
Hollywood, California, except in the State of New York, where they are covered by a separate SAG New 
York Extras Agreement. SEG, like AFTRA and SAG, is a branch of the Associated Actors and Artists of 
America, affiliated with the AFL-CIO, but, for the most part, does not provide in its collective bargaining 
agreements for residual payments as such. 
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2. Writers 

The WGA Basic Radio Agreement covers “free lance writers (as distinguished 
from writers on staff)” engaged for the principal purpose of rendering writing serv- 
ices as “employees” for programs broadcast live or by transcription over a national 
radio network. WGA’s Basic Film Television Agreement covers “all writers en- 
gaged . . . as employees for the purpose of preparing literary material for entertain- 
ment portion of motion pictures produced primarily for exhibition over television,” 
excluding “directors, story supervisors, composers, lyricists, or other employees whose 
participation in writing may be incidental to their bona fide employment in other 
capacities.”"* 

Generally speaking, the test provided by the WGA agreements for determining 
whether or not a writer is a covered “employee,” rather than an independent con- 
tractor, lies in the right of the producer “by contract” to direct the performance of 
his personal services as a writer. i 

The WGA oollective bargaining agreements creating “residual rights” in writer 
employees covered thereby are not intended to cover persons who sell or license to 
the producer their property rights in the use or ownership of literary material with- 
out contracting to perform or performing personal services with respect to revision, 
modification, or changes in such material. 

The material contributed by the radio writer entitled to residuals may consist of 
an original script or an adaptation for all or part of a radio program, or an outline for 
a radio script. The material contributed by the television film writer entitled to 
residuals may likewise consist of the final script (“teleplay”) or basic story outline 
(“story”). 

Under the WGA Basic Film Television Agreement, “additional compensation for 
re-runs” is paid to “the writer or writers who receive story and teleplay screen credit” 
for the particular television film. If more than one writer shares a story or teleplay 
credit, then all of the writers sharing each credit are considered as a unit and 
participate equally in the aggregate amount of applicable re-run payments. (In the 
case of a comedy-variety program, the Guild determines the proportions in which 
the participating writers will share the re-run payments.) 


3. Directors 
The RTDG agreements provide residuals for TV network free lance Directors 
and AM network free lance Directors, employed to render services on a specified 


*® As to “composers” and “lyricists,” it may be noted that this talent group is usually engaged on an 
independent contractor basis in radio and television, rather than as employees, and is not covered by 
collective bargaining agreements with the networks or television film producers. See Matter of American 
Broadcasting Company, and Composers & Lyricists Guild, 117 N.L.R.B. No. 4 (1957). On the other 
hand, the experience of the American Society of Composers, Authors and Publishers (ASCAP) and the 
Songwriters Protective Association (SPA), respectively, in the administration of “performing rights” and 
“mechanical rights” of popular songwriters under the Copyright Act has been studied by talent guild 
representatives in developing methods of administering “residual rights” established through collective 
bargaining. 
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program or programs, whether or not exclusively, as distinguished from staff di- 
rectors. 

These programs may vary greatly in content, and dramatic programs are but one 
type. They may include sports shows, but sportscaster programs, news and com- 
mentary programs which do not use two or more actors, forums, roundtables, speeches 
and discussions, and man-on-the-street programs are exempt from the minimum fee 
requirements of the RTDG agreements. 

Screen directors covered by the SDG agreement who receive repayments for sub- 
sequent runs of television films are ordinarily engaged to direct the making of 
dramatic or other entertainment films in the motion picture manner, as distinguished 
from the methods usually employed in “live” radio and television production. 


C. Kinds of Recordings and Films Affected 


Practically all of the talent guild contracts creating residual rights in the various 
existing types of recordings and films currently used for radio and television broad- 
casting purposes reveal the concern of the negotiators with the problem of antic- 
ipating technological changes in the mechanical means of reproducing the audio 
and video portions of broadcast material. 

AFTRA’s Transcription Code, by its terms, applies to “electrical transcriptions 
and sound recordings, including audio tape, wire recording, sound tracks, and any 
other similar devices and other means for audio reproduction . . . now or hereafter 
devised or perfected. . . .” Special provisions are made in that agreement for future 
negotiations with respect to the use of transcription for television, “new or different 
devices or methods of recording, relaying or broadcasting” or “any contingencies 
or operations not covered.” 

AFTRA’s 1954-56 Network Television Code indicated that it applied to programs 
originally broadcast either “live” or by recording and defined “recordings” as those 
made “before or during a broadcast transmission, by electrical transcription, tape 
recording, wire recording, film, or any other similar or dissimilar method of record- 
ing television programs, whether now known or hereafter developed.” The 1956- 
58 Network Television Code not only carries that same definition forward in the 
successor contract, but, in addition, contains a new paragraph entitled “Recorded 
Programs Covered by Collective Bargaining Agreement.” That new provision con- 
firms the terms of a “clarification agreement” entered into under the 1954-56 Code 
and declares that the AFTRA contract applies to network television programs 


produced or recorded by means of any electronic video equipment (including a combina- 
tion electronic and motion picture or “slave” camera) used either in connection with live 
broadcasting or in connection with electronic video recording, whether by means of disc, 
wire, tape, kinescope, audio tape recorders, video tape recorders, wire recorders, disc re- 
corders, and any other apparatus now or hereafter developed which is used to transmit, 
transfer or record light or sound for immediate or eventual conversion -into electrical 
energy. (Excluded from the foregoing are programs recorded solely by motion picture 
camera not in connection with a radio broadcast or a live telecast.) 
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The special significance of the language in parentheses just quoted may become 
apparent when it is recalled that AFTRA was formed by merger of the American 
Federation of Radio Artists (AFRA) and Television Authority (TVA), a joint 
bargaining agency originally formed by the “live talent” branches of the Associated 
Actors and Artists of America (1.e., Actors Equity Association, Chorus Equity 
Association, American Guild of Variety Artists, American Guild of Musical Artists, 
and AFRA). This merger into AFTRA took place some time after the National 
Labor Relations Board granted SAG’s request for separate bargaining units for actors 
in “live” and “filmed” network television programs."* 

SAG’s 1956 Supplement to its Basic Agreement with the Major Motion Picture 
Producers and its Television Supplement contain an amendment to the contracts 
confirming the understanding that 
the term “motion pictures” as used herein and in all prior agreements between the parties 
means and includes and has always meant and included motion pictures, whether made 
on or by film, tape or otherwise, and whether produced by means of motion picture 


cameras, electronic cameras or devices, tape devices or any combination of the foregoing 
or any other means, methods or devices now used or which may hereafter be adopted. 


The WGA Basic Radio Agreement applies to programs broadcast “by transcrip- 
tion,” and simply refers to the right of the producer to record the writer’s material 
for a permitted use “on tape or otherwise.” WGA’s Basic Television Film Agree- 
ment more elaborately defines a “television film” as that term is used therein to in- 
clude “the entertainment portion of motion pictures or records, tapes, or other 
analogous devices, whether now known or hereafter devised for the recordation of 
visual images produced primarily for exhibition by free television, excepting, for the 
purposes of this agreement, kinescopes of live television broadcasts.” 

RTDG’s AM Radio Agreement refers to programs “transcribed by technical 
or electrical means” or re-broadcast “by recording.” That guild’s TV agreement 
defines “television programs” to include those “consisting, in whole or in part, of 
film, tapes, kinescopes and/or recordings, by whatever means.” It also contains 
practically the same language as the AFTRA definition of “Recorded Programs 
Covered by Collective Bargaining Agreement” quoted above, which includes pro- 
grams recorded by various kinds of recording devices “or any other apparatus now 
or hereafter developed” and excludes “programs recorded solely by motion picture 
camera not in connection with a radio broadcast or a live telecast.” 

RTDG’s television contract includes within the definition of other programs 
covered by that collective bargaining agreement, shows “such as ‘You Bet Your 
Life’ over which the guild has previously had jurisdiction.” (This is a reference to 
the Groucho Marx audience participation quiz program, which had been produced 
in the manner of a live telecast before a battery of motion picture cameras, and 
thereafter finally edited before being released.) 

14Matter of American Broadcasting Company, and Television Authority, 96 N.L.R.B. No. 114 
(1951). 
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The RTDG agreement, like the AFTRA agreement covering network television 
programs, reflects the guild’s concern for extending coverage within the “gray 
area” between “live” television and “film” television jurisdiction. In the case of 
the actors, the jurisdictional divisions are shared between AFTRA and SAG, which 
are sister branches of the same parent organization within the AFL-CIO. In the 
case of the directors, the split of “jurisdiction” between the AFL-CIO guild (RTDG) 
and the independent guild (SDG) is perhaps even more tenuous. 

The former jurisdictional division between the Radio Writers Guild and the 
Screen Writers Guild lessened somewhat when those organizations were succeeded 
by WGA-East and WGA-West, which now divide jurisdiction along geographical 
lines, with the Mississippi River as the boundary line, rather than splitting it along 
technological lines. Both of these affiliated guilds are now co-parties to the same 
basic agreements for “live” broadcasting and television film production. 

It appears that future technological changes in the manner of recording and/or 
filming radio and television programs may create considerable problems regarding 
the interpretation and application of the talent guild agreements establishing residual 
rights, as between the producers and the guilds. Should such difficulties arise, they 
may or may not become further complicated in some instances by jurisdictional 
problems in those cases where the existing agreements have been entered into with 
different guilds representing the same general category of employees in “live” broad- 


casting and “television films” respectively. 


D. Types of Uses Affected 


Residual payments, generally speaking, are based upon re-use of recordings and 
films for broadcasting purposes over radio and television networks, as well as local 
stations. Such re-use may be on a “national,” “regional,” or “syndicated” basis, as 
those terms are defined by the particular collective bargaining agreements involved. 

Most of the talent guild agreements contain specific provisions dealing with 
additional fees for “simulcasts,” i.e., broadcasts of a single performance of a program 
by radio and television, whether or not the radio and television broadcasts are made 


at precisely the same time. 

The same material may be otherwise used on both radio and television, as in the 
case of spot announcements which are transcribed or filmed with accompanying 
sound track. AFTRA’s Transcription Code provides a specific schedule of addi- 
tional fees for certain kinds of spot announcements which are “used for both radio 
and TV purposes.” On the other hand, SAG’s Filmed Commercials Contract only 
covers “the right to use such commercials in television and for any industrial use 
where no compensation is received by Producer for such use of the commercial.” 
The SAG contract expressly provides that the use of a commercial in any other 
entertainment field “shall be the subject of individual bargaining between the 


Producer and the players involved.” 
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Different residual agreements cover recordings used to supplement “live” pro- 
grams, filmed sequences made especially for inclusion in a “live” program, and 
films produced primarily for nontelevision purposes which are also used on television. 

Residuals are ordinarily required to be paid in connection with re-use in com- 
mercial broadcasting and telecasting. Special concessions are contained in a few 
talent guild agreements with respect to re-uses by the Armed Forces, the United 
States Department of State, or other government agencies. Screen Actors Guild 
grants the broadest concession of this type in its Industrial Supplement which waives 
additional compensation for repeated telecasts of pictures produced for agencies of 
the United States Government and contains an agreement by SAG to consider 
applications for similar waivers as to pictures made by or on behalf of nonprofit 
welfare and public service organizations. 

RTDG’s Television Network Agreement excepts the syndication of recorded pro- 
grams to educational television stations from its limitations. However, the Radio 
and Television Directors Guild reserves the right to negotiate with respect to such 
use and to halt the exception for the remainder of the contract term if interim nego- 
tiations are requested and fail to produce agreement after good faith bargaining. 

WGA and SAG agreements establishing residual rights both make clear that 
they only cover “free television,” meaning the exhibition of motion pictures by tele- 
vision where no charge is paid by the viewing audience. WGA has thus expressly 
reserved the right to negotiate with respect to “paid” or “subscription” television, and 
SAG has done so by implication. RTDG’s network television agreement, in con- 


trast, specifically applies to “closed circuit” programs which are “transmitted to paying 
audiences.” 

Both SAG and WGA have provided in their agreements for payment of addi- 
tional compensation for theatrical exhibition of films produced primarily for exhibi- 
tion over free television. This special form of residual payment is required by SAG’s 
contract only where such theatrical use takes place in the United States and Canada, 
whereas WGA’s contract applies to world-wide theatrical use of television films. 


Il 
Parties TO ResipuaL Ricuts AGREEMENTS 


In addition to the direct signatories to the collective bargaining agreements 
establishing residual rights, third parties may secure the benefits or assume the 
obligations created by them with respect to the payment of additional compensation 
for re-use. 

As already mentioned, residual rights do not constitute vested property rights in 
the strict sense,’® but the individual talent employees do apparently acquire a chose 
in action thereunder comparable to any other wage claim.’® Under the general theory 


15 Compare § XXVII of the 1955 Filmed Commercials contract, which provides that “The right 
of a player to compensation for the use and re-use of a commercial shall be a vested property right 
and shall not be affected by the expiration of this contract or by any act on the part of the Producer.” 

1© The Supreme Court’ of California recently held in Atkinson v, Superior Court, 49 Cal. 339, 310 
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of contracts, they are third party beneficiaries, with a legally enforceable right to 
receive the minimum payments specified in the agreement. 

Third party obligations with respect to the payment of residuals, on the other 
hand, cannot be incurred under these collective bargaining agreements by one who 
purchases the recordings or films from a signatory producer or otherwise acquires 
the right to use them in the absence of his express or clearly implied assent thereto. 

The contractual restrictions on re-use of the recorded or filmed material by the 
signatory producers, who are the employer parties to the talent guild contracts, do 
not automatically bind their successors in interest. (One may say, somewhat wag- 
gishly perhaps, that there is no such thing, for example, as a “covenant running with 


the kinescope.”) 

In addition to the leading producers of radio and television programs and com- 
mercials who negotiate collective bargaining agreements with the guilds’’ and 
numerous independent producers who also execute identical or similar contracts,’® 
liability for residual payments may also extend to third parties who step into the 
signatory producer’s shoes, legally speaking, by entering into some form of “assump- 


tion agreement.” 


P.2d 960 (1957), that a disputed claim for accrued and future “re-use payments” by individual employees 
based upon re-use of theatrical motion pictures on television, pursuant to the terms of collective bar- 
gaining agreements between the American Federation of Musicians and the Motion Picture producers, is a 
chose in action, amounting to an intangible form of personal property. According to this unanimous 
opinion, the musicians’ claims to residuals was a sufficient res to support jurisdiction to grant a pre- 
liminary injunction and appoint a receiver as a means of sequestering and ultimately determining title 
to such funds. The Atkinson case (decided together with the companion case of Anderson v. Superior 
Court, involving so-called “royalty payments” under the American Federation of Musicians phonograph 
record trust agreements) arose out of a representative action brought in the Los Angeles Superior Court 
by twenty-two individual musicians, allegedly on behalf of 2400 American Federation of Musicians 
members employed in the motion picture industry. Plaintiffs claim that $1,495,000 in accrued re-use 
payments and another $5,000,000 in future re-use payments are “additional wages or compensation to the 
musicians involved” which have been or will be wrongfully diverted to the union’s Music Performance 
Trust Fund unless an injunction is granted and a receiver appointed pendente lite. 

17 The principal national talent guild agreements in radio are negotiated by AFTRA, RTDG, and 
WGA with the American Broadcasting Company, Columbia Broadcasting System, Mutual Broadcasting 
System, and the National Broadcasting Company, while the principal signatories to the national “live” 
television agreements are ABC, CBS, and NBC. The principal talent guild agreements covering television 
films are negotiated by SAG, SDG, and WGA with the Association of Motion Picture Producers, known 
as the “Majors” (including Columbia Pictures, Metro-Goldwyn-Mayer, Paramount, Republic, Warner 
Bros., 20th Century-Fox, RKO, Universal, Allied Artists, and Walt Disney Studios), and the Alliance of 
Television Film Producers. Separate negotiations are conducted by AFTRA with the transcription com- 
panies for its Transcription Code and by SAG with the producers of filmed television commercials for 
its Codified Contract in that field. 

**The AFTRA and WGA agreements with the network companies covering “live” programs and 
their recorded versions specifically contemplate that the network “packager” or “independent contractor” 
is required to sign, adopt, and conform to the collective bargaining agreement. SAG's Codified Basic 
Agreement provides that all motion picture producers in the United States “shall be afforded the opportu- 
nity of becoming a party to this agreement,” and independent producers of television films and other 
nontheatrical films shown on television who sign the applicable SAG Supplements are by contract 
“deemed also to have signed the Codified Basic Agreement.” Many of the talent guild agreements 
provide that the signatory producer will cause any subsidiary company owned or controlled by it to 
sign an identical contract, or that the signature of the parent producing company shall likewise bind its 
subsidiaries. 
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Producers signatory to one of the AFTRA Codes expressly agree therein that 
they will “abide by, conform to, and be bound by each and every provision” of 
the other National and Local Codes of Fair Practice. 

AFTRA agreements with the networks and transcription companies contemplate 
that advertising agencies using their facilities will execute “letters of adherence” 
binding them to all of the terms and conditions of employment specified in the col- 
lective bargaining agreement, including those provisions relating to payment of 
residuals. (WGA’s network agreements and SAG's filmed commercial contracts 
also provide for such letters of adherence from the advertising agencies. The re- 
quired form for such a letter agreement is set out in detail in each of the respective 
talent guild contracts, which in most cases call for it to be delivered by the advertising 
agency directly to the guild or to the signatory producer, with a copy to the guild.) 

If the producer sells, transfers, assigns, licenses, or otherwise disposes of its broad- 
casting or telecasting rights in any recording or film covered by a residual rights 
agreement, it is almost always provided that the third party purchaser must enter 
into an “assumption agreement” with the producer, which is made expressly for the 
benefit of the talent guild and its members. Under these assumption agreements, 
the third party purchaser generally accepts the obligations of the collective bargaining 
agreement and specifically agrees to make prompt payment of residuals as a condi- 
tion to his right to broadcast or telecast the recorded or filmed material -thus acquired. 

The form of assumption agreement to be required of third party purchasers who 
thus become liable for payment of residuals is spelled out by each of the talent guild 
contracts and varies somewhat in detail from one contract to the other. AFTRA’s 
Transcription Code and SAG’s Filmed Commercial contract simply call for an as- 
sumption clause to be inserted in the producer's contracts with the third parties. 
AFTRA’s Network Television Code requires the producer to secure and deliver 
a copy of the Code itself executed by the transferee or licensee, together with a signed 
amendment thereto, acknowledging that the Code will apply to all recordings ac- 
quired from others and authorizing the union to take certain steps to secure and 
enforce payment of residuals by the third party purchaser. RTDG’s network tele- 
vision agreement calls for the third party to execute a separate assumption agreement 
with both the network company and the guild, while most SAG and WGA con- 
tracts require delivery of an executed copy of a separate assumption agreement 
between the producer and the third party purchaser, which recites that the guild 
and its members are the express beneficiaries, with appropriate rights to pursue resid- 
ual claims against the “buyer.” 

Regardless of the form which the particular assumption agreement may take, it 
almost always provides that the rights of the third party purchaser to use of the 
recorded or filmed material are subject to and conditioned upon the prompt payment 
to the talent employees involved of the required additional compensation for re-runs 
and expressly confers upon the guild the right to secure injunctive relief and dam- 
ages against the third party purchaser in the event such payments are not made. 
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When the producer has obtained the execution and delivery to the guild of the 
assumption agreement from the third party, the guild normally looks to such pur- 
chaser, assignee, or transferee for residual payments, and the liability of the producer 
to the guild or the talent employees involved for such residuals becomes extinguished. 


IV 

Errect oF Resipuat Ricuts AGREEMENTS Upon Inpivipuat TALENT ConTRACTS 

Like other collective bargaining agreements, talent guild contracts establishing 
residual rights only set forth a schedule of minimum compensation below which 
individual contracts of employment may not fall. 

Most of the talent guild contracts plainly state that nothing contained therein shall 
preclude the individual talent employee from bargaining for “better terms” with 
respect to payment of residuals. | 

The AFTRA Transcription Code permits the sponsor or producer to be credited 
with the amount of the artist’s compensation in excess of the specified minimum 
where a definite understanding to that effect is contained in the artist’s written or 
verbal contract of employment. Under the AFTRA Network Television Code, over- 
scale payments in excess of twice the minimum fee may, if consented to by the 
performer at the time the original engagement was made, be credited toward monies 
due for re-plays of television recordings. 

RTDG’s AM Radio agreement permits the overage above the minimum applicable 
fee to be credited to minimum re-broadcast fees where the director’s individual 
written contract expressly so provides, but the RTDG Television agreement imposes 
the further restriction that such overage shall not be applied to re-play fees unless 
the director is paid at least fifty per cent in excess of the applicable minimum fee. 

SAG's Television Supplement authorizes the crediting of payments under a 
player’s individual employment contract which gives him “a percentage or other 
participation in the receipts, revenues or profits of the television motion picture,” as 
against the “minimum additional compensation for re-runs” specified by the guild 
contract. The SAG Filmed Commercials contract requires that there be a “specific 
provision in writing to that effect in the player’s individual contract of employment” 
before “over-scale payments” may be credited against re-use fees payable under the 
guild agreement. 

WGA’'s Film Téevision agreement permits crediting of amounts received by the 
writer as a percentage in the proceeds of a television film under his individual em- 
ployment contract as against the minimum residual payments specified in the guild 
agreement, but not until the writer has received from all sources an amount equal to 
twice the applicable minimum compensation. 

The foregoing examples of the varying arrangements by which overscale pay- 
ments may be credited against the specified minimum residual payments required 
by talent guild agreements are sufficient to indicate that in this respect, as in other 
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aspects, the details will vary from contract to contract, but in general, most talent 
guilds take a similar approach to the problem. 

Since each of the guilds represents both talent employees who work regularly 
at the contract minimums as well as a smaller number of outstanding persons who 
are able to command much higher compensation and secure individual contracts for 
their personal services with more favorable terms, the collective bargaining contracts 
simply place a floor under re-run or re-use payments and permit “stars” or other 
higher-salaried talent to individually negotiate their own “deals” relating to increased 
residual payments. 

Talent guild agreements allow advance payments for residuals at the time of 
employment or at any time before the re-use actually takes place, if such an arrange- 
ment is expressly agreed to by the talent employee in his individual contract of em- 
ployment. WGA’s Television Film agreement, for example, permits such an arrange- 
ment in all cases, but “only such part of the compensation initially paid to the writer 
as shall exceed twice the applicable minimum compensation may be applied in pre- 
payment of additional compensation for re-runs.” 

The Screen Actors Guild Television Supplement also allows advance payment of 
television re-runs where the player’s salary is at least double the applicable minimum 
rate, but expressly prohibits the producer from making any residual payment to a 
“day player,” #.c., a player employed by the day, usually at the contract minimum, 
“at any time prior to the time of the re-run for which payment is made.” Ap- 
parently, SAG’s theory in negotiating this latter limitation on prepayment of tele- 
vision re-runs is to provide the lower-paid actors with a regularity of income which 
would not exist if the producer could buy up their residual rights in advance through 
individual negotiations. 

Most of the talent guild contracts provide “standard forms” of individual em- 
ployment contracts to be tendered to the individual talent employee, which may be 
modified to contain more favorable provisions than the collective bargaining agree- 
ment, but are otherwise deemed to incorporate the minimum terms and conditions 
therein prescribed. The individual employee may not effectively waive the benefits 
of residual rights granted by the talent guild contract without the express consent 
of the guild itself. 

In short, individual contracts of employment may increase or enlarge upon the 
residual rights established by the talent guild agreements, but only the guild itself, 
as the exclusive ba:’gaining representative of the employees, may consent to 4 waiver, 
reduction, or other modification of such contract rights which would be inconsistent 
with the minimum requirements of the collective agreement.’® 


1® Atkinson v. Superior Court, 49 Cal. 339, 310 P.2d 960 (1957), supra note 16, raises the issue as 
to the right of the collective bargaining representative to modify the contract requirements for 
residual payments to particular employees within the bargaining unit, over their objections, by further 
Negotiations with the producers or employers. In that case, the individual musicians seek to impose 
a constructive trust in their favor under the theory that the alleged amendatory agreement diverting 
residual payments to the American Federation of Musicians trust fund, upon the ostensible ground that the 
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Vv 


Restrictions ON Re-Use Imposep sy Resipuat Ricuts AGREEMENTS 
In the absence of specific limitations imposed by law or by contract, the producers 
of recorded and filmed material have generally taken the position that they have 
the unrestricted right to use the same for any purpose, without first obtaining the 
consent of any of their talent employees who participated in the initial production 


of such material. 


A. Limitations on Type of Use 

The producers of theatrical motion pictures have, since 1929 at least, included a 
specific provision in the standard form of “free lance” contract used in hiring film 
actors, recognizing that the rights granted the producer and his successors in interest, 
to distribute, transmit, exhibit, or otherwise exploit a particular “photoplay” are 
deemed to include 

. motion pictures produced and/or exhibited with sound and voice recording, repro- 
ducing and /or transmitting devices, radio devices, and all other improvements and devices, 
including television, which are now or may hereafter be used in connection with the 
production and /or exhibition and /or transmission of any present or future kind of motion 


picture production. (Emphasis added.) 


Efforts by individual screen actors to halt the televising of motion pictures orig- 
inally produced for theatrical purposes, on the theory that this was a different use of 
their services than contemplated by the terms of their initial engagement, have largely 
met with defeat in the courts.” 


In 1948, two years after the American Federation of Musicians entered into a 
collective bargaining agreement with the major motion picture producers which pro- 
vided that theatrical motion pictures with musical scoring would not be released for 


television without further agreement of the Musicians’ Union,”’ the Screen Actors 


Guild entered into another “stop-gap” provision with the major producers. The latter 
agreement provided that SAG could cancel its basic collective bargaining agreement 
with any producer, upon sixty days’ written notice, if such producer televised or 
licensed the television of any new motion picture released between August 1, 1948, 
and May 31, 1958, except (1) motion pictures made exclusively for “free television,” 


individual musicians who rendered services in the particular motion pictures being exhibited on television 
could not be located, is a breach of the union’s duty to protect the interests of all the employees whom 
it represents. See Ford Motor Co. v. Huffman, 345 U.S. 330, 338 (1953); also Upholsterers’ International 
Union v. Leathercraft Furniture Co., 82 F. Supp. 570, 574 (E.D. Pa. 1949). 

*°See Roy Rogers v. Republic Productions, 104 F. Supp. 328 (S.D. Cal. 1952), rev'd, Republic 
Pictures Corp. v. Rogers, 213 F.2d 662 (gth Cir. 1954), cert. denied, 348 U.S. 858 (1954). 

** Between 1952 and 1955, a form of re-use payments was made to employee musicians on a sliding 
scale, based upon $25 per instrumental musician, $50 to a leader, $75 to an arranger, etc., presumably 
as additional compensation for their services in theatrical films released to television, After 1955, it 
appears, all payments for the use of theatrical motion pictures on television were contributed to the AFM 
Music Performance Trust Fund to be used in presenting “live” concerts by instrumental musicians 
throughout the United States and Canada for the promotion of public knowledge and appreciation of 
nusic, and the “re-use payments” were discontinued. See note 16 supra. 
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where no charge is directly paid by the viewing audience; (2) motion pictures tele- 
vised in theatres or other places where admission is charged; and (3) motion pictures 
televised as newsreels or trailers. In 1952, SAG’s 1948 stop-gap provision restricting 
the use of theatrical motion pictures on television was carried forward in its Codified 
Basic Agreement and is still in effect. Motion pictures made exclusively for free 
television are now covered by SAG’s Television Supplement. 

AFTRA likewise negotiated a provision in its 1954-56 Network Television Code 
which prohibited the showing of any kinescope recording in any area where the 
program was previously carried without the written consent of the union, pending 
the working out of more definite residual arrangements for kinescopes. 

The underlying theory advanced by the talent guilds in restricting the right of 
the producer to use recorded and filmed material for several different uses appears 
to have been based upon the idea that the talent employee should, as a matter of 
fairness, receive additional compensation for additional uses of the results of his 
services. Where agreement has been reached on a formula for payment of additional 
compensation for a subsidiary use or different type of use, the talent guilds have con- 
sistently agreed to removal of the restrictions previously imposed by the contract. 

Talent guild agreements have been negotiated waiving existing contract restric- 
tions on the televising of theatrical motion pictures,”* and conversely, provisions have 
been entered into authorizing the theatrical exhibition of television motion pictures.”* 
Agreements have also been negotiated permitting the telecasting of industrial pictures 
and other similar types of nontheatrical motion pictures not initially made for ex- 
hibition on television.** Restrictions on the re-use of kinescope recordings have 
recently been relaxed when agreement was reached for payment of residuals.”® 


B. Limitations on the Number of Uses 


Talent guild agreements providing for residual payments ordinarily recognize 
that the recorded or filmed program material may be used once in each city without 
payment of additional compensation. 

If the program material is to be broadcast or telecast more than once, but not 
more than twice, in any city, it is often said to be in its “second run,” and a similar 
test is applied in determining when a third or succeeding run takes place. 

Additional compensation for re-broadcasts or re-runs are generally based upon 


2 See, for example, SAG's so-called “Monogram Agreement” which grants a waiver of the restrictions 
on televising theatrical motion pictures for a 7-year period in return for additional payment to each actor 
who performed services therein of an amount equal to 15% of the total salary or other compensation 
originally paid for his services. This form of agreement does not permit televising of any picture earlier 
than 3 years after its initial theatrical release, nor apply to paid theater television or “pay television,” 
such as Phonevision or Telemeter, for which a fee is charged the viewer. After the expiration of the 
7-year period, an additional payment is required, to be determined by negotiations or arbitration. SAG 
undertakes in this agreement to secure individual releases from the actors before delivering checks for 
the 15% payments to them, but does not waive any rights which the particular actor may have to control 
the televising of his performance under an individual employment contract or under the right of privacy. 

28 See the SAG and WGA television film agreements. 

**See the SAG Industrial Supplement. 

25 See the AFTRA 1956-58 Network Television Code. 
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the total applicable minimum salary for the initial use, so that the contract may call 
for a full re-payment of such minimum or a portion thereof depending upon the 
particular schedule of payments. 

For example, both the SAG and WGA current television film agreements pre- 
scribe the following percentages of the total applicable minimum compensation 
to be paid for re-runs: 
2d Run not less than 35 per cent 4th Run not less than 25 per cent 


3d Run , not less than 30 per cent 5th Run not less than 25 per cent 
6th Run and all additional runs a single fee of not less than 25 per cent 


AFTRA and RTDG agreements prescribe different percentages for re-plays of 
television recordings, but apply the same principle under which a downward scale of 
graduated payments is made for successive re-uses, until payment is made for the 
last step in the scale which covers all additional re-uses. 


C. Limitations on the Periods of Use 


Residual rights agreements relating to various classes of commercial announce- 
ments, such as AFTRA’s Transcription Code and SAG’s Filmed Commercials Con- 
tract, generally recognize that such transcribed or filmed material may be used 
repeatedly in a specified number of cities for a particular period of time, known 
as a “cycle,” without payment of additional compensation. The designated periods 
of original use usually consist of thirteen-week or twenty-six-week cycles. There- 
after, additional uses may be continued during equivalent cycles by paying to the 
talent employees further fees prescribed for re-use on either an unlimited or limited 
basis. 

In addition to the indirect limitation upon the period for re-use of filmed com- 
mercials through the requirement of additional payments, SAG’s contract directly 
imposes a maximum period during which a commercial may be used, #.c., eighteen 
months as to “On Camera” players and 2¥, years as to “Off Camera” players, com- 
mencing with the date of first use or with a date six months after completion, which- 
ever date is earlier. This maximum period may be automatically renewed for suc- 
cessive equivalent periods of time, but any player employed in such commercial can 
terminate the right of renewed use of the commercial by giving the advertising 
agency or sponsor written notice of his election to do so not less than sixty days prior 
to the expiration of the original maximum period or any renewal period. The SAG 
contract itself recognizes that “re-use of a filmed commercial may limit or curtail 
further employment opportunities for the players appearing in the commercial.” 
The guild contends that the identification of the player with a particular product or 
service increases proportionately with the continued telecasting of a filmed com- 
mercial, so that advertisers and their agencies seldom approve the employment of a 
player who has become identified with another product or service, especially if it is 
competitive. Accordingly, the player is given the right to withdraw the commercial 
from circulation after the maximum use period has elapsed. 
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D. Limitations on Incidental Uses. 


While most talent guild agreements provide that the purchaser, assignee, or trans- 
feree of the producer’s broadcasting or telecasting rights in the recorded or filmed 
material must enter into an assumption agreement accepting the obligations of the 
collective bargaining agreement for payment of residuals, as already discussed, the 
SAG and WGA television film agreements clearly state that no network, station, 
sponsor, or advertising agency shall be liable for payment of such additional com- 
pensation merely because it uses such material incidentally, when it neither produces 
nor becomes the owner of the producer’s television rights therein. 

Residual payments are not usually required where an excerpt from a recorded 
or filmed television program is used for trailer or promotional purposes. 

While, under certain circumstances, talent employees engaged to perform services 
for the entertainment portion of a program may agree to include the making of pro- 
gram commercials as a part of their services without payment of additional com- 
pensation, this is not ordinarily the rule. Additional compensation may also be 
required for services rendered in making standard noncommercial program openings 
and closings and other similar material intended for use in several episodes of the 
same series of programs when the talent employee does not otherwise render services 
for all of such episodes. 

The use of recorded or filmed inserts in “live” programs may call for additional 
compensation to the talent employees involved, depending upon the particular cir- 
cumstances and the specific provisions of the applicable guild agreement. 

Where previously recorded or filmed material is integrated with other such ma- 
terial so as to make a new or revised program or commercial announcement under 
circumstances permitted by the talent guild agreement, there will usually remain a 
requirement that the employees involved continue to receive the applicable re-use 
payments so long as the altered material is used. Of course, the requirements for 
payment of residuals do not apply with respect to any employee in connection with 
any particular re-use if no part of the results of the employee's services is contained 
in the recording or film as re-used. 

No effort has been made by the writer of this article to spell out in detail the 
numerous restrictions on use and re-use of recorded and filmed material for radio 
and television broadcasting purposes which appear in the individual talent guild 
agreements. Such restrictions will vary from guild to guild and from contract form 
to contract form within the same guild. Moreover, as time passes and experience 
builds up in negotiating and administering such contracts, it can reasonably be 
anticipated that these details will be modified. 

From the standpoint of analyzing the nature of the problems dealt with by resid- 
ual rights agreements and the kinds of solutions which have emerged through col- 
lective bargaining procedures for dealing with these problems, it is sufficient, per- 
haps, to make a few general observations. 
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First of all, it seems clear that the talent guilds have firmly established by contract 
their right to impose restrictions on the use and re-use of recorded and filmed material, 
both as to the purposes or kinds of uses which will be allowed and as to the extent 
and duration of usage which will be permitted. 

Secondly, the talent guilds have secured recognition from the producers of such 
recorded filmed material that talent employees may sell their services for a limited 
initial use and require additional compensation when the results of those services are 
put to a different or repeated use beyond that initial use. 

Finally, the talent guilds have secured for the employees represented by them 
certain defined contingent interests arising from the re-use of such recorded or filmed 
material in radio and television broadcasting, which may be legally enforced against 
the producers who directly employ them or against the third party purchasers who 
expressly assume these obligations for their benefit as a condition of acquiring the 
producer’s radio or television rights, even though such employees have neither been 
granted any proprietary interest in the recordings or films themselves nor been 
accorded any separation or reservation of property rights respecting the future use 
of such material in the various entertainment media.”® 


VI 


ADMINISTRATION AND ENFORCEMENT OF ResipuAL RIGHTs 


A. Method of Payment 


Most talent guild agreements provide that residual payments shall be made 
directly to the employees entitled thereto, although the SAG and WGA television 


film agreements permit delivery of the employees’ checks to the guild, which in turn 


forwards them.”* 

The time for payment of residuals may vary anywhere from ten to eleven days 
after re-use, as in the network broadcasting contracts (e.g., AFTRA, RTDG, and 
WGA), or up to six months after the first telecast of the respective television re-run 
in any city, as in the television film agreements (e¢.g., SAG and WGA). 

The talent guild customarily receives some form of production memorandum or 
report from the producer containing sufficient information to permit computation 
of re-use fees for all talent employees concerned who are covered by the guild contract, 
and thereafter is furnished with re-use reports from the producer or third party 


2° WGA’s Basic Film Television Agreement of 1956 provides for “separation of rights,” so that certain 
“reserved rights” may ultimately revert to the writer of a story or teleplay after the passage of specified 
periods of time, and the producer thereby agrees to give the writer an appropriate assignment under 
the copyright of all such reserved rights. These provisions relating to literary or dramatic property rights 
are wholly unrelated to the so-called “residual rights” to additional compensation for re-runs and 
theatrical exhibition of television films which are the subject of this article. 

*" Delivery of such checks to the guild for forwarding constitutes payment to the employee for the 
purpose of making timely payments as required by the collective bargaining agreement, but problems 
have arisen under the California Unemployment Insurance Code in determining the week in which the 
employee should be deemed to have received “wages” in the form of residuals paid indirectly through 
the guild. For such purposes, it appears that payment of residuals does not teke place until the check 
is mailed out or delivered to the employee by the guild. 
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purchaser disclosing the particular recording or film and the “run” or “re-use” for 
which the additional payment is being made. 

The development of an adequate system of records and reports for the purpose 
of administering these residual rights agreements is still in the making. Although 
SAG and WGA contracts require the television film producer to keep or have access 
to “complete records” showing all cities in which all films subject to those agree- 
ments have been telecast and the number of telecasts in each such city, the television 
stations on which such telecasts were made, and the dates thereof, and to make such 
records available to the guild for reasonable inspection, both SAG and WGA 
recognize by contract that there may be an inadvertent failure to comply with the 
reporting and record-keeping requirements which would not constitute a default 
or breach of contract on the part of the producer. 

It may be anticipated that the existing methods of informal cooperation between 
the various guilds, producers, advertising agencies, and network companies in ex- 
changing information concerning re-use of recorded and filmed material will 
eventually lead to a more systematic approach to this phase of the administration of 


residual rights agreements. 


B. Security for Payment of Residuals 
AFTRA reserves the right in its Transcription Code to require the posting of an 
adequate bond, cash, or other security, and further declares that the rights of per- 
formers to future compensation for the re-use of transcriptions shall not be affected by 
any sale, assignment, pledge, hypothecation, or other transfer, or by any attachment, 


garnishment, bankruptcy, assignment for the benefit of creditors, probate, or any 
other legal proceeding involving the producer or his successor in interest. The pro- 
ducer’s right to re-use any transcription made under that Code is thereby stated to be 
subject to the condition precedent of the payment of all required fees, so that pre- 
sumably any person acquiring the producer’s rights by voluntary or involuntary 
assignment will only be permitted to exercise such re-use rights upon payment to 
AFTRA members of the re-use fees owed to them. 

AFTRA’s Network Television Code requires the producer’s transferee or licensee 
expressly to acknowledge the union’s right to require it to post a bond to insure 
payment of any re-play fees which may become due with respect to all recordings 
acquired from others. 

SAG likewise reserves the right to demand financial assurance as to the producer's 
ability to meet its payroll for all actors employed by it, including the execution of 
written assignments of accounts due and to become due from any purchaser, lessee, 
licensee, or distributor of television motion pictures produced by it, as its share of 
the proceeds, in order to secure the prompt payment of residuals. 


C. Enforcement of Residual Rights through Legal Action 


As previously mentioned, the assumption agreements required by most of the 
residual rights contracts between the talent guilds and the signatory producers spe- 
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cifically authorize the guild to obtain injunctive relief and damages against the third 
party purchaser in the event residual payments are not made as provided in the 
collective bargaining agreement. 

Although California law makes collective bargaining agreements specifically en- 
forceable, just like any other contracts,** SAG has amended its 1955 Television 
Supplement to emphasize that “the Guild shall be entitled to injunctive relief and 
damages against Producer, its distributor, or any other person, firm, or corporation 
which shall violate” the provisions of the contract requiring “prompt payment to 
the players involved of additional compensation” for re-runs and theatrical exhibition 


of television motion pictures produced thereunder.” 
VII 


CONCLUSION 


The establishment of residual rights with respect to recorded and filmed material 
utilized for radio and television broadcasting purposes through collective bargaining 
is still in the formative stages. Further refinement and elaboration upon the existing 
contractual arrangements in this field are bound to come with the subsequent re- 


opening of current talent guild agreements for future collective bargaining negotia- 


tions on this subject.*° 
In addition to the talent guilds, other labor organizations in the various branches 


of the radio, television, and motion picture industries are beginning to study the 
advisability of seeking some form of residual payments on behalf of the employee 
groups whom they represent. 

Technological changes within the radio and television broadcasting field itself 
will also bring forth numerous problems which will have to be faced by those re- 
sponsible on both sides of the bargaining table for negotiating and administering 
existing and future residual rights agreements. 

The courts, and perhaps also arbitration tribunals, will be called upon in the years 
ahead to interpret and apply residual rights of this sort in a wide variety of difficult 


legal situations. 
Residual rights agreements are not yet sufficiently well-established to justify reach- 


ing any final conclusions as to their future course, except the rather safe prediction 


2® Cat. Lapor Cope § 1126 declares that “any collective bargaining agreement between an employer 
and a labor organization shall be enforceable at law or in equity, and a breach of such collective bar- 
gaining agreement by any party thereto shall be subject to the same remedies, including injunctive 
relief, as are available on other contracts in the courts of this State.” 

2° SAG's Television Administrator, Kenneth Thomson, reports that of 166 different television series 
filmed under contract to that guild, residual payments have been made regularly by 157, only 2 absolute 
defaults have taken place, and only 1 lawsuit has been brought to date to enforce collection. 

*° WGA’s Basic Film Television Agreement of 1956 provides for such an eventuality by requiring 
the signatory producers to either grant such more favorable terms to WGA or permit WGA to reopen 
its contract generally, if at any time during the life of that agreement, which runs until January 15, 
1960, the producers shall grant more favorable terms relating to additional compensation for re-runs to 
either the Screen Actors Guild or Screen Directors Guild during collective bargaining negotiations. 
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that further experience will inevitably bring many changes in the scope and effect of 
these contracts. 

Collective bargaining is always a mercurial process, and there is less reason, per- 
haps, to expect permanent solutions for problems of this nature in a dynamic in- 
dustry like radio and television than in other more static industries. It is, therefore, 
not surprising that residual rights agreements remain in a transitional state, but only 
surprising that the general pattern for such agreements has developed so clearly in 


a very few years. 





AUTHORS’ AND PERFORMERS’ RIGHTS 


Hersert T. SILveRBERG* 


I 


INTRODUCTION 

In future days, some historian may refer to the present decade as the age of 
television. Certainly, the importance of television is a phenomenon not to be dis- 
counted. It has been estimated that as of the first half of 1957, there were over 44 
million television sets in use in this country, as compared to less than 17 million in 
1952.!_ Television advertising revenue for 1957 has been estimated at 1.3 billion 
dollars; it is expected to reach 2 billions per annum within the coming five years. 
Already the advertising revenue for television exceeds the total receipts of all motion 
picture theaters in the United States.” 

A justification for the willingness of advertisers to pour these huge sums into 
television is the estimate that, in 1957, more people spent more hours watching tele- 
vision programs (including motion pictures on television) than on any other form 
of cultural preoccupation, such as attending cinemas, listening to the radio, or reading 
books, newspapers, and magazines.* The growth of the television audience naturally 
has enhanced the importance of the rights and privileges of creators, producers, and 
performers of television shows. For example, the importance of the endorsement of 


a product by a star is much more valuable when that endorsement will be seen over 


1} million American television sets.* The sacrifice of anonymity and privacy on the 
part of the star is worth much more when that sacrifice is made before the eyes of a 
tremendous television audience, instead of a comparatively limited motion picture 
or theatrical audience. 

Furthermore, television has proved a voracious consumer of talent. Consequently, 
ample payment for performance rights is vital to the performer because of the danger 
of saturating the television market with his personality and the consequent loss 
of his ability to attract demand for his services. The recent eclipse of such luminaries 


* LL.B. 1927, LL.M. 1929, St. Lawrence University. Member of the California and New York 
bars. Grateful acknowledgment is made to Professor Robinson O. Everett, of the Duke Law School, 
for his invaluable revision and editing of this article; without him, there would have been no article. 

* 1957-58 TELECASTING YEARBOOK-MARKETBOOK 429; Broadcasting-Telecasting, March 10, 1952, p. 66, 
col. 4. 

* Eric Johnston, speech to T.O.A. Convention, as reported in Broadcasting, Nov. 25, 1957. 

* Survey by Sindlinger and Company, as reported in How People Spend Their Time, Broadcasting, 
Dec. 2, 1957, p. 44. Indeed, more time is spent on watching television than on any other activity except 
sleeping: 2.6 billion person-hours every week on television versus 1.9 billion on all economic pursuits. 
See 1958 INTERNATIONAL TELEVISION ALMANAC 16A. 

“See Wyatt Earp Enterprises, Inc. v. Sackman, Inc., 157 F. Supp. 621, 624-25 (S.D.N.Y. 1958). 
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as Milton Berle and Jackie Gleason has highlighted the transitory nature of high 
Trendex ratings. 

Associated, perhaps, with the development in recent years of cinema and now 
television has been the ever-increasing preoccupation of the American people with 
stars and personalities. Stemming, in turn, from this preoccupation has been an in- 
creased development of techniques for cashing in on popularity. Perhaps the in- 
genuity displayed in realizing revenues from a star’s popularity is related to the 
circumstance just noted that in television, glory fades swiftly, and that, therefore, 
hay must be made while the sun is still shining. In any event, one has only to note 
the numerous articles of. merchandise sold with the indorsement of some star or 
personality in the motion picture or television field to realize the significance of 
efforts to trade popularity for cash through merchandising articles which are some- 
times not even remotely connected with the personality of the star. 

In light of such changes in the economics of entertainment—changes which have 
been accentuated by television—it is not surprising to note concomitant legal 
developments. To some extent, these developments have taken place via the case 
law. Judges have become more prone to protect a person who contributes either 
ideas or services to television as those judges gained new awareness of the value 
of the television product.’ Many things which at one time might have been shrugged 
off by a judge with the comment de minimis non curat lex are now viewed differ- 
ently because of the daily proof of their economic importance. Perhaps, too, the 
courts have become more desirous of avoiding unjust enrichment of a businessman 


through misappropriation of artistic ideas or services. Indeed, this desire may lie 
at the basis of the tendency of some courts—a tendency decried by Mr. Olsson in his 
article in this symposium—to protect judicially the progenitor of even the crudest idea 


that turns out to yield a profit. 

Not only court decisions, but also statutes and treaties, both in the United States 
‘and abroad, have been a vehicle for the recognition and protection of expanding 
property interests in the motion picture, broadcasting, and telecasting field. More 
important as a practical matter—at least in the United States—has been the protection 
afforded both author and performer by means of collective bargaining and by 
creation of strong guilds to represent them. Some aspects of this collective bargaining 
have been treated elsewhere in this symposium by Messrs. Gilbert and Tower, but 
they also will be noted here where relevant. Still another method for extension 
of the author’s or performer’s rights has been the development of new talent contract 


® See, e.g., Chandler v. Roach, 156 Cal.App.2d 507, 116 U.S.P.Q. 263 (1957), petition for hearing 
denied, California Supreme Court, Feb. 26, 1958, where a California appellate tribunal held that even an 
idea without novelty would be protected under an express or implied-in-fact contract; the case involved 
use of an idea for a television series based on the activities of the public defender’s office. See also 
Desny v. Wilder, 46 Cal.2d 715, 299 P.2d 257 (1956), concerning the idea for a theatrical motion picture 
based on the Floyd Collins incident. This decision is discussed extensively, elsewhere in this symposium, 
from the network and producer’s standpoint by Mr. Olsson of NBC. But see Heckenkamp v. Ziv 
Television Programs, Inc., 157 Cal.App.2d 311 (1958). 
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provisions which reflect the diversified demands for protection of the persons who 
write for or act in the movies and television. 

In the following portions of this article, an attempt will be made to examine 
some of the more significant legal developments which pertain to recognition of 
new property interests in the entertainment industry—and particularly in radio and 
television—and also to some of the economic methods for protecting those interests. 
The discussion will center on authors and performers, although many of the observa- 
tions here will also pertain to directors, producers, and other persons who are con- 
nected with radio and television. 


II 


PROTECTION OF AUTHORS 


A. The Copyright Act 
Basic to a television show is its script. Filmed shows inevitably require script, 
as do most live dramatic programs. Indeed, it has been rumored that even “spon- 
taneous” quiz shows occasionally utilize scripts for their entertainment portion. Both 
live television and filmed shows frequently draw their plot from a copyrighted 
previous literary work, such as a novel or a short story. For these reasons, copyright 
laws are extremely important in determining what can go over the airwaves and 


who will receive money therefor. 

In some European countries, as will be hereafter discussed, a copyright in a com- 
posite work, such as a film or a television show, may be split up among the several 
contributors, and the various rights inherent in a copyright may be sold separately to 
different owners. This multiple concept is particularly apparent in the French law. 
In the United States, the concept of copyright is a unitary one, in the sense that 
the rights cannot be split up by partial assignment—either as to time, place, or as to 
particular rights or privileges.® Utilization of the copyright by one other than the 
original holder must be through an assignment of the whole copyright or through 
an exclusive or nonexclusive license. Thus, if an author “sells” motion picture 
rights, he merely licenses the producer to make a film or telecast from his work, 
and if thereafter some third person infringes the original work, for instance, by 
making another film from it, the licensee cannot in his own name sue the infringer; 
but instead he may join the copyright proprietor as plaintiff or defendant in the 
infringement suit. This, however, does not necessarily apply to situations outside 
the copyright field. 

The tax treatment of the payments received by a copyright owner for use of that 
copyright has been considered by the courts several times. In one case, the court of 
claims—in light of economic realities and the statutory provisions for independent, 
although derivative, copyright of a motion picture—concluded that an exclusive grant 


* For the French law, see, ¢.g., HENR1 Dessois, Le Drorr D’ Auteur (1950). Cf. M. Witmark & Sons 
v. Pastime Amusement Co., 298 Fed. 470 (E.D.S.C. 1924), aff'd, 2 F.2d 1020 (4th Cir. 1924). See 2 
Harry P. Warner, Rapio aND TELEvisIon RicHTs § 153 (1953). 
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of motion picture rights to a novel constituted a “sale,” despite the circumstances that 
all rights other than movie rights had been retained by the author and that, for 
copyright purposes, only a “license” was involved.‘ The Treasury Department has 
now officially adopted the rule of this decision.” Yet, questions remain. Would a 
grant of radio or television rights receive the same treatment tax-wise?®? What 
residual rights could be retained by the original author without a change in result? 
And does it make any difference whether compensation to the copyright holder 
involves a percentage of ultimate profits from use of the copyright? 

Outside the tax field’® the distinction between an assignment of a copyright or a 
mere license to use it is significant as to procedural problems,’ renewal copyrights,’* 
and the implied negative covenant of a grantor not to use ungranted portions of his 
copyright to the detriment of his licensee."* 

In the United States, when a writer is an employee for hire, he falls within the 
express provision of the Copyright Act that—by a sort of legal fiction—his employer 
shall be considered the “author” of any such “work made for hire.”"* This unique 
legal provision, together with the realities of the master-servant relationship, lends 
plausibility to the theory that the employee has no rights in either the substance of 
the material or the copyright therein. An employee's registration of a claim to copy- 
right of a work made while he was employed for hire will not protect him if it is 
clear that the work was created within the scope of his employment.’® Thus, a map- 


7 Herwig v. United States, 105 F. Supp. 384, 388-89 (Ct. Cl. 1952); see also Gershwin v. United 
States, 153 F. Supp. 477 (Ct. Cl. 1957). Buz cf. Cory v. Commissioner, 230 F.2d 941 (2d Cir. 1956), 
cert. denied, 352 U.S. 828 (1957), wherein the court of appeals mentioned but did not rule on this 
point. But see I.R.C. § 636. 

*8 Rev. Rul. 54-409, 1954-2 Cum. BULL. 174. 

*In appraising the soundness of the reasoning of the court of claims in Herwig v. United States, 105 
F. Supp. 384 (Ct. Cl. 1952) and in dealing with related problems, it should be noted that it is possible 
for independent derivative copyrights to exist in both a motion picture and television film based upon a 
copyrighted literary property. Thus, a copyright owner who grants movie rights is better enabled to say 
that he has “sold” one thing and that the television rights he retains are something entirely distinct. 
And vice versa when the television rights are granted. 

*° For additional problems in the tax field, see Fields v. Commissioner, 189 F.2d 950 (2d Cir. 1952); 
Commissioner v. Reese, 233 F.2d 30 (1st Cir. 1956); and Pilpel, Tax Laws Affecting Copyrights, 1954- 
1956, 35 Taxes 76 (1957). Historical data are presented in WarNER, op. cit. supra note 6, § 55; 
Greenbaum, The Professional Writer, 15 NYU Instirute oF FeperaL Taxation 269 (1957). 

1 Fep. R. Civ. P. 19(a); Field v. True Comics, 89 F. Supp. 611 (S.D.N.Y. 1950); Widenski v. 
Shapiro, Bernstein & Co., 147 F.2d 909 (1st Cir. 1945); Goldwyn Pictures v. Howell Sales Co., 282 Fed. 
9 (2d Cir. 1922). As to the rights of joint authors, see Anderson v. Educational Publishers, 133 F. Supp. 
82 (D. Minn. 1950); Stowe v. Gray, 284 App. Div. 302, 130 N.Y.S.2d 848 (1st Dep’t 1954). 

*® Ricordi v. Paramount Pictures, Inc., 98 F. Supp. 537 (S.D.N.Y. 1950), modified, 189 F.2d 469 (2d 
Cir.), cert. denied, 342 U.S. 849 (1951). 

*® Manners v. Morosco, 252 U.S. 317 (1920). If an author has granted an interest in motion picture 
rights to a theatrical producer who presents the work on the stage, the theatrical producer is entitled not 
only to a share of the movie license fees, but also to a share of any recovery in a suit for copyright in- 
fringement of the movie. McClintic v. Sheldon, 269 App. Div. 356, 55 N.Y.S.2d 879 (1st Dep't 1945). 

**61 Srat. 652 (1947), 17 U.S.C. § 26 (1952). 

*®© Yardley v. Houghton-Mifflin Co., 25 F. Supp. 361 (S.D.N.Y. 1938), aff'd, 108 F.2d 28 (2d Cir. 
1939), cert. denied, 309 U.S. 686 (1940); Brown v. Molle, 20 F. Supp. 135 (S.D.N.Y. 1937); Philips v. 
WGN, 307 Ill. App. 1, 29 N.E.2d 849 (1940). 
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maker employed by the government was said to hold in trust for his employer a 


copyright obtained on the maps he produced."® 

Authors use two escapes from this employee-for-hire dilemma: (1) entry into 
contracts for the purchase of his product rather than into contracts for his employ- 
ment; or (2) in any contracts of employment, inclusion of specific reservations of the 
copyright or of the ungranted right. And so a bill of sale designating as the “sole 
owner and author” a writer receiving a weekly salary was held to constitute evidence 
of a sales contract rather than an employment contract." Tending in the opposite 
direction is the doctrine of cases where the courts have said in‘effect that, unless 
otherwise provided for by contract, a writer transferred all his rights in a story 
or article to the publisher.’® 

In dealing with the television producer, the Writers’ Guild has strenuously tried 
to overcome the practice, traditional in the motion picture industry, of giving the 
producer a complete assignment of all rights. Where it can, the Guild now insists 
on a separation of rights—not only for the independent contractor, but also for the 
employed author—so that the author may use his television material for transforma- 
tion into a book, play, or motion picture for his own benefit, although subject to 
certain equitable limitations for the benefit of the producer. The concern of the 
author is not necessarily so much in obtaining for himself the copyright of the tele- 
vision play, but in being assured that the producer will obtain the necessary copy- 
right protection so that the writer will later have an opportunity to exploit the prop- 
erty in other media." 

In the same context, it should be noted that an author is not necessarily precluded 
from copyrighting a work produced under an employment contract. Instead, the 
intent of the parties—as reflected by the contract—concerning which of them shall 
have the copyright is decisive. When the employment contract is silent, the presump- 
tion is usually in favor of the employer,”° but this presumption may be contradicted 
by other circumstances of the case.”? 

The fine points which may determine ownership of literary material as between 

*® Sawyer v. Crowell Pub. Co., 46 F. Supp. 497 (S.D.N..Y. 1942), aff'd, 142 F.2d 497 (2d Cir. 1943); 
cert. denied, 323 U.S. 735 (1944); Bleistein v. Donaldson Lithograph Co., 188 U.S. 239 (1903); Brown 


v. Molle, supra note 15. Cf. United States v. First Trust Co., 116 U.S.P.Q. 172, 173 (8th Cir. 1958). 
As to employees’ rights in inventions, see Bishop, Employers, Employees, and Inventions, 31 So. Cauir. 
L. Rev. 38 (1957). 

77 Shapiro, Bernstein & Co. v. Jerry Vogel Music Co., 67 U.S.P.Q. 12 (S.D.N.Y. 1945), reversed on 
other points and remanded, 158 F.2d 757 (2d Cir.), 161 F.2d 406 (2d Cir. 1946), on remand, 73 F. 
Supp. 165 (S.D.N.Y. 1947). But see Otten v. Curtis Pub. Co., 91 U.S.P.Q. 222 (N.Y. Sup. Ct. 1951). 

**® Mifflin v. White, 112 Fed. 1004 (1st Cir. 1902), aff'd, 190 U.S. 260 (1903); Simonton v. Gordon, 
12 F.2d 116 (S.D.N.Y. 1925); Dam v. Kirk La Shelle Co., 175 Fed. 902 (2d Cir. 1910); White-Smith 
Music Co. v. Apollo, 139 Fed. 427 (S.D.N.Y. 1905), aff'd, 147 Fed. 226 (2d Cir. 1907), aff'd, 209 U.S. 
1 (1908); Otten v. Curtis Pub. Co., supra note 17. 

*® Variety, Oct. 17, 1956, reported that the Writers’ Guild of America will propose a change in the 
copyright law to the effect that unpublished stories would be separately copyrighted and could be licensed 
to the producer in any manner that suits the authors. 

2° Anderson v. Baldwin Law. Pub. Co., 27 F.2d 82 (6th Cir. 1928). See also Storer Broadcast Co. 
v. Jack the Bellboy, 107 F. Supp. 988 (E.D. Mich. 1952). 

*2 See Otten v. Curtis Pub. Co., 91 U.S.P.Q. 222 (N.Y. Sup. Ct. 1951). 
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employer and employee in the broadcasting context are illustrated by Uproar Co. v. 
NBC.’ There, the federal circuit court held that scripts prepared by comedian Ed 
Wynn as an employee of the Texas Company were, nonetheless, his property rather 
than that of his employer. Although Wynn received separate and additional com- 
pensation for preparing the script, the court found that he was employed primarily 
as a performer rather than as a writer. Since the contract of employment was silent 
as to ownership of the scripts and the employer had regarded them as having small 
intrinsic value, the court held that there was no implied term of assignment of 
literary material. In ruling against the employer, the court did, however, recognize 
its right to be protected against a detrimental use of the material under the principle 
laid down by the United States Supreme Court in Manners v. Morosco.8 

At the time of the original contract, the end of the 28-year period of the original 
copyright seems a long time off. But a television film telecast this week or a motion 
picture released yesterday may contain music or be derived from a published work 
on which the original period of the copyright has expired. Not only must the pro- 
ducer of the film determine the person or persons to whom royalties are due under 
any renewal copyright, but he must confront the more immediate and disturbing 
problem as to whether he obtained in the first instance an assignment or license which 
will allow broadcast or exhibition during the period of a renewal copyright. The 
penalty for oversight may be a suit for infringement. 

In Ricordi v. Paramount Pictures, Inc.,* a federal court held that the owner of the 
renewal copyright in the original work may require a new license for the further 
transformation of any matter taken from the original. Though it was indicated that 
the assignee or licensee had rights which arose from the new matter on which was 
based its derivative but independent copyright, the court did not reveal how these 
rights could be exercised without using again and thereby infringing the renewal 
copyright in the material on which it was originally based. Clearly, careful practice 
requires that a license extending through the copyright renewal period be obtained 
even when the producer considers that the amount of the material to be used from 
the original work may seem too small to warrant such precaution. 

Even the most cautious film or television producer is also faced with the 

#28 F. Supp. 358 (D. Mass. 1934), modified, 81 F.2d 373 (1st Cir.), cert. denied, 298 U.S. 670 
(1936). 

93 552 U.S. 317 (1920). 

** 92 F. Supp. 537 (S.D.N.Y. 1950), modified, 189 F.2d 469 (2d Cir.), cert. denied, 342 U.S. 841 


(1951). 

There is some room for a different interpretation of the full import of this case. Ricordi originally 
brought a suit in the district court to secure a declaratory judgment that he was the sole and exclusive 
owner of movie rights in the opera Madame Butterfly and asked that Paramount be enjoined from claim- 
ing any adverse ownership of those rights. The district court granted a summary judgment for Ricordi 
with an injunction against Paramount. The decree of the district court was modified in some respects by 
the court of appeals. It is interesting, however, that the district court, which had relied heavily on 
Edmonds vy. Stern, 248 F.897 (2d Cir. 1918), was not specifically contradicted by the appellate court in 
its view that when the opera Madame Butterfly was finally created, it was the subject of copyright and 
could be duly copyrighted; that it was a substantially new and distinct composition; and that it was a 
piece of property wholly separate and independent from the novel and the drama. 
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difficulty created by the legal rule that an author's heirs or successors are not bound 
by any assignment or licensing agreement on his part purporting to extend through 
the period of the renewal copyright unless (a) the author is alive at the time of 
renewal and can, therefore, be held to his contract, or (b) the heirs or successors were 
themselves parties to the original assignment or license agreement.”” Consequently, it 
is now customary to try to obtain the signatures of prospective heirs on any agreement 
involving an assignment or license which it is desired to extend into the period of a 


renewal copyright. 
The creator of a script may have an interest not only in the plot and the dialogue, 


but also in the characters created. Even in motion pictures, it was not unusual for 
several films to revolve around the same characters—witness the Tarzan or Andy 
Hardy series. In television programming, the serial or sequel story with a continued 
cast of more or less permanent characters is a staple. The advertiser seems happiest 
with a popular fictional character with enduring life, just like some of the venerable 
but ever-young comic-strip characters. In Warner Bros. Pictures, Inc. v. CBS,”* the 
Federal Court of Appeals for the Ninth Circuit has recently considered the extent to 
which a writer’s interest in the characters he creates may be protected. There it was 
held that the author of the detective story, The Maltese Falcon, was free to use for 
radio the characters in that story, which the defendant had originally purchased from 
him for motion picture use, since the specific enumeration of items in the agreement 
of purchase did not include the characters or character names. The court recognized 
that “historically and presently detective fiction writers have and do carry the leading 
character with their name and individualisms from one story into succeeding stories.” 
However, the court was of the opinion that in as much as copyright law did not 
cover and, therefore, did not protect characters and their names, an assignment of 
copyright in a story did not transfer the rights in the characters or prevent the author 
from using them, unless he was specifically restrained by contract. (Of course, the 
lesson of this case has been heeded by the draftsmen of contracts for the purchase of 


motion picture and television rights.) 


B. Authors’ Guilds 


The work of professional writers employed by motion picture producers has been 
by far the largest source of motion picture stories. In the two decades ending in 
1955, they furnished 63.3 per cent of all story material for motion pictures.’ In 
television, undoubtedly, the importance of the professional writer has been equally 


great, if not greater. 
Writers for theatrical or television films are usually hired either on a “term 


*°See Fisher Music Co. v. Witmark, 38 F. Supp. 72 (S.D.N.Y. 1941), aff'd, 125 F.2d (2d Cir. 
1942), 318 U.S. 643 (1943); Miller Music Corp. v. Charles N. Daniels, Inc., 158 F. Supp. 188 (S.D.N.Y. 
1957). 

*° 216 F.2d 945, 949 (oth Cir. 1954), cert. denied, 348 U.S. 971 (1055). 

*™ MoTion Picture Ass’N or America, INc., 1955 ANN. Rep. 19 (1956). Free-lance writers con- 
tributed nearly one-fourth of the stories for feature length pictures; about 6.2% came from stage plays. 
An interesting chart on source material in terms of original screen stories, stage plays, and novels is 
contained in the weekly, Variety, Feb. 26, 1958, p. 4. 
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basis”—1.e., for a number of works—or a “deal basis”—1.e., for work on an individual 
picture or series of pictures. It seems that “term employment” in theatrical picture 
production is rapidly decreasing, while in the production of television pictures, it has 


been increasing.”*® 

On whatever basis employed, the writers of material for movies and for television 
are represented by guilds. The Authors’ League of America consisted at first pri- 
marily of novelists, short-story writers, and some playwrights. By 1920, however, 
the screen writers, feeling it desirable to deal with their own problems on a separate 
basis, though within the framework of the Authors’ League, organized the Screen 
Writers’ Guild. In 1937, the Radio Writers’ Guild, and in 1949, the Television 
Writers’ Guild, came into existence, both also within the framework of the Authors’ 
League. 

In 1954, an amalgamation took place which resulted in the Writers’ Guild of 
America, that now represents screen, television, and radio writers in WGA East and 
WGA West. The western branch has about 1500 members, of whom 700 are screen 
writers, 200 double as TV writers, 300 write for TV only, and the remainder write 
for TV and radio or combine all three functions. The eastern branch has about 
600 members, of whom around 400 are exclusively employed in television. Inci- 
dentally, there is currently some pressure for further amalgamation, it having been 
proposed that WGA should combine under “one big umbrella” with the Dramatists’ 
Guild (legitimate playwrights) and with the Authors’ League.” 

The strength of the various guilds that have represented the writer may, to a great 
extent, account for his economic gains. In fact, by reason of guild activity, American 
writers have attained an economic position apparently far superior to that of their 
European colleagues who, in a number of countries, are given superior protection as 
far as legal theory is concerned. A primary concern of the guilds in the United 
States has been to assure the preparation of basic standard contracts which fully 
protect all interests of the writer, however remote. Thus, as previously noted, the 
Writers’ Guild and others have attempted to reserve for their members rights of 
exploitation in media other than the one in which the material is originally being 
used. Of course, sometimes the Guild will recognize the right of the producer to 
participate in the exploitation of the story in other media. 

Among the most important functions of the Writers’ Guild are those in con- 
nection with credits for authorship. As is becoming increasingly apparent, a credit 
line in a movie or television production may mean not only increased prestige, but 
also money in the bank for the beneficiary thereof.*° This is particularly so as to 

*® As of Dec. 4, 1956, Variety (Dec. 5, 1956), reported “Only 24 Writers now ‘Employees’ of Big 
Studios”; 119 were on a “deal” basis. On the other hand, Variety (May 16, 1956), reported that a single 
television film producer (Screen Gems, a subsidiary of Columbia Pictures) had 60 writers on the 
payroll working on scripts for 10 telefilm series; it is assumed that the phrase “on the payroll” indicates 
term employment. 

2° See Variety, Dec. 7, 1955. 


*° However, in the recent case of Zorich vy. Petroff, 152 Cal. App. 2d 806, 811, 313 P.2d 118 (1957), 
the appellate court affirmed the trial court’s determination that plaintiff had suffered no damage from 
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“residual rights,” which by contractual agreement are predicated on credit lines and 
only exist in favor of one who receives a “credit.” These economic realities have led 
to judicial recognition of this importance of credits, as in the recent case of Poe v. 
Michael Todd Co., where Federal Judge Weinfeld commented, “A writer’s reputa- 
tion, which would be greatly enhanced by public credit for authorship of an out- 
standing picture, is his stock in trade; it is clear that irreparable injury would follow 
the failure to give him screen credit if in fact he is entitled to it.” 

To secure the economic and honorific benefit of screen and television credits for 
writers, WGA has undertaken to administer claims for credit and has thereby re- 
lieved producers from the thankless task of arbitrating between rival authors. It has 
been estimated that there are 150 cases annually on motion picture credits. In 1955, 
there were some 1250 tentative notices of credit filed with the Guild for film television 


credits.** 

Neither the copyright law nor any other applicable statute specifically deals with 
screen credits, and, thus, the WGA, in this field, operates almost autonomously. 
To preclude the necessity of judicial intervention, the Guild, in its Minimum Basic 


Agreement, requires producers to agree in Schedule A that: 


The decision of the Guild . . . with respect to writing credits, in so far as it is rendered 
within limitations of this Schedule A, shall be final... . 

No writer or Producer shall be entitled to collect damages or shall be entitled to in- 
junctive relief as a result of any decision of the Committee with regard to credits . . . ; 
any writer or Producer specifically waives all rights of claims against the Guild . . . under 
the laws of libel or slander or otherwise. . . . 


C. The “Moral Right” and Fair Use 

To secure merely an assignment of motion picture or television rights from an 
author frequently falls short of giving the producer sufficient freedom of action in 
adapting the purchased work for his purposes. The producer usually wishes to 
have an unrestricted right to use the material in any fashion he deems best— 
particularly, “to freely adapt, change, transpose, revise, rearrange, add to and sub- 
tract .. . to make interpolations in and substitutions for any part or parts . . . to use 
any part of the work or of the theme . . . or any incidents, characters, scenes, sequences 
or characterizations . . . in conjunction with any other work or works,”** as the pro- 
ducer in his sole discretion may find expedient. Sometimes, the producer finds that 
the “moral right” of the author is in conflict with this desire for unlimited dis- 
cretion. This phrase “moral right” is generally understood to mean the author’s 


the failure to give him screen credit as associate producer of a motion picture which had turned out to be 
a financial failure. 

*2 151 F, Supp. 801, 803 (S.D.N.Y. 1957). The Writers’ Guild agrees and notes in its Credits Man- 
ual: “A writer’s position in the motion picture or television industry is determined largely by his credits. 
His salary status depends on the quality and number of screenplays, teleplays, or stories which bear his 
name.” 

*? Information supplied by Writers’ Guild. 

*° Such provisions appear in many producer-writer contracts. 
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right to claim authorship and to defend the integrity of his work. Occasionally, the 
rights to create a work, to publish it, or withdraw it from circulation, or to prevent 
any violation of the author’s professional personality, have also been included in the 
moral right doctrine.** 

The “moral right,” as such, has never received in American jurisprudence the 
express recognition that it has attained from continental jurists. The late Judge 
Jerome N. Frank noted, “The phrase ‘moral right’ seems to have frightened some 
of those courts in some American jurisdictions to such an extent that they have 
unduly narrowed artists’ rights.”** Yet, as Judge Frank also observed, the same 
courts have at the same time recognized a considerable number of the rights in this 
particular bundle under other names such as defamation, unfair competition, and 
right of privacy.*® 

In a recent article discussing the author’s moral right and equivalent rights recog- 
nized in the United States, a conclusion similar to that of Judge Frank was reached.** 
This writer made the following comment concerning the extent of protection which 
the “moral right” receives in the courts of those countries where it is recognized :** 


Much confusion concerning the doctrine has been created by the claim that the moral 
right is inalienable, whatever may happen to the property aspects of the copyright. Actually, 
the moral right is inalienable only in the sense that, like all personal rights, it is not 
capable of transfer by sale or gift. But there is no effective rule of law which prevents 
an author from waiving one or more of the components of the moral right. While the 
courts in the “moral right countries” generally do not construe contracts as implying a 
tacit waiver of the moral right, there seems to be no decision voiding an agreement which 
expressly and unambiguously waives those personal rights that comprise the moral right. 
Moreover, in some situations there is a legal presumption of a waiver of the paternity right 


®* See the excellent treatment of this subject in Strauss, The Moral Right of the Author, 40 Am. J. 
Comp. L, 506 (1955). 

®5 Granz v. Harris, 198 F.2d 585, 590 (2d Cir. 1952). 

** Td. at 590. 

57 See Strauss, supra note 34, at 537-38. 

“Without using the label ‘moral right,’ or designations of the components of the moral right, the 
courts in the United States arrive at much the same results as do European courts. Substantially the 
same personal rights are upheld, although often under different principles. Also, substantially the same 
limitations are imposed on these rights, frequently on the same basis. Thus, both here and abroad: 

(1) An author has the right to be given credit in the publication, performance, adaptation or other 
use of his work, but he may waive this right. For some types of publications, such as an author’s con- 
tribution to a collective work, this right is presumed to be waived unless specifically reserved. 

Conversely, an author has the right to restrain the use of his name in a work that is not his, or in 
a distorted version of his work; but he may waive this right. 

(2) An author has the right to prevent prejudicial changes in his work; but he may waive this right. 
When he authorizes the use of his work in a different medium, he is presumed to have consented to 
the changes necessary to adapt his work to that medium. 

(3) An author cannot be compelled to perform his contract to create a work; but he will be liable 
in damages for breach of such a contract. 

(4) An author has the right to publish his work or to withhold it from publication; but he may assign 
or license this right. 

(5) An author may prevent defamation of character (the ‘excessive criticism’ of the moral right 
doctrine), and unfair use or misuse of his work by an action in tort, such as defamation, libel, slander, 
or unfair competition.” 

*° 1d. at 537. 
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or of the right to prevent changes which may prejudice the author’s professional standing. 
Thus, in the case of collective works, such as newspapers or encyclopedias, the paternity 
right, and sometimes the right to prevent changes, is presumed to be waived. Further, in 
the case of an adaptation of a work for a different medium, such changes as are reasonably 
required by the medium are held to be authorized. 


Akin to invasion of the personal rights of the author is mutilation of his work 
by burlesque. Such mutilation subjects the writer of the original work to seeing it 
deliberately deformed for comedy purposes. The objects of burlesque and the types of 
burlesque are almost illimitable. It may be a play that is satirized by comedy, or a 
serious musical composition that is popularized or “jazzed up.” Generally, the satirist 
has no license from the original author and justifies his right to mutilate not on the 
basis of a waiver from the author, but by relying on the so-called “fair use” doctrine, 
which was developed in connection with statutory copyright. The permissible extent 
of burlesque was recently before the Supreme Court in the case of Loew's Inc. v. 
CBS,*° which involved a Jack Benny television burlesque of the movie Gaslight. 
In this case, it was held in the United States Court of Appeals that performance of a 
burlesque on a serious motion picture without permission of the copyright owner 
was an infringement. However, another federal case holds that burlesque per se is 
not actionable unless there is sufficient use of the original material to recall the subject 
matter being burlesqued.*” The court indicated, however, that a more extensive use 
of protectible material may be made in a burlesque than in the creation of another 
dramatic work. 

This problem of burlesque presents a conflict between the concept of a property 
right and of the author’s personal right not to be ridiculed, on the one hand, and, on 
the other, the importance of the public interest in free expression and free speech. 
Since the days of Jonathan Swift, it has been well recognized that satire is often 
the best form of criticism, and certainly the courts do not wish to immunize any 
writer from criticism. Yet, an opportunity for parody cannot justifiably be made the 
occasion for wholesale piracy of material. The clash in this regard is reminiscent 
of that between the interest in the right of privacy on the part of an individual being 
subjected to cinema or television scrutiny, and the interest of the public in ready 
access to information. The Supreme Court’s affirmance, by an equally divided court, 
of the lower court’s decision furnishes no guideline in this area. 


D. Foreign Law 
As of July 1956, there were 114 television stations in Europe, of which 14 were in 
France, 17 (14 BBC, 3 ITA) in Great Britain, 31 in West Germany, and 2g in Italy.** 
It is worthwhile, therefore, to determine what provision has been made in Europe 
*° 239 F.2d 532 (1956), cert. granted, 353 U.S. 946 (1957). This case has just been decided by 
the United States Supreme Court, 26 U.S.L. Weex 3265 (U.S. March 17, 1958). 
“° Columbia Pictures Corp. v. NBC, 137 F. Supp. 348 (S.D. Cal. 1955). 


*. E.B.U. Bull., Sept.-Oct. 1956, p. 721. For a compact description of station location, facilities, audi- 
ence, and programming, see The World Market, in 1958 INTERNATIONAL TELEVISION ALMANAC 716-24. 
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for the protection of property rights of authors or performers in the burgeoning 
television industry there. By way of preface, it should be noted that to the present 
date, European litigation and legislation have been chiefly concerned with motion 
pictures; however, many of the principles developed in that context seem significant 


for television. 


1. France 

Unlike the United States, where the producer of a film—whether for theatrical 
or television use—is usually considered the author*? or at least the copyright pro- 
prietor thereof, in France there may be an indefinite and frequently undefined 
number of authors and copyright owners of an individual film. The new French 
Copyright Law of March 11, 1957, which superseded the Copyright Law of 1793, 
provides that anyone who effectively participated in the intellectual creation of a 
motion picture is one of its authors.** This would include the scenario writer, 
the author of the adaptation and the dialogue, the composer of the score, and the 
director. For a film adapted from an existing work, the author of that work is 
also considered a joint author of the motion picture.“* The producer may be 
considered an author only if, as a matter of fact, his intellectual contribution 
justifies this conclusion.*® However, the French courts only infrequently take this 
line, and the Court of Appeals in Paris stated in Blanchar, Honegger and Zimmer v. 
Société Gaumont* that “the producer, particularly if it is a corporation, governed 
by a profit-making motive, does not necessarily contribute anything creative.” 

Under the French view, a copyright has two aspects—the pecuniary or property 


*? This fiction occasionally breaks down. Thus, it has been held that, for tax purposes, a motion 
picture producer would not be treated as an author, and thus he was able to qualify for capital gains 
treatment on the sale of an inventory of old films to be used on television. In explaining why it was not 
treating the producer as an author, the court emphasized that the films “involved a multiplicity of skills 
and abilities, the combined efforts of numerous individuals.” Fields v. Commissioner, 189 F.2d 950 
(2d Cir. 1952). 

** Art. 14. 

“* Thid. 

‘In the case of Société Tobis Sacha v. Studio de l’Etoile, Civ. Trib. Seine, Feb. 11, 1935 and March 
19, 1935, Gaz. Pal. 1935.2.62, and Ct. App. Paris, March 16, 1939, D.H. 1939.263, the French courts did, 
however, plainly recognize the producer as the author of a film. The decision was based on the Decree 
of 1791, which granted authors payment for the theatrical performance of their dramatic works; and 
pursuant to this Decree, the producer was allowed to seize box office receipts of a movie theater which 
refused to pay the contractual rental for the film. Since the producer was a corporation, the decision, 
in effect, attributes authorship to a corporation—a result that contrasts with the usual French insistence 
that an author must be an individual creator. 

* Gaz. Pal., July 22, 1950, Ct. App. Paris, affirming Civ. Trib. Seine, April 6, 1949, Gaz. Pal. May 
21, 1949; see also Prévert and Carne v. Pathé Cinema, Civ. Trib. Seine, April 7, 1949, Gaz. Pal., May 11, 
1949; Bénoit-Lévy v. Société de production et exploitation due film “La Mort du Cygne” and Cinéma 
Péreire Palace, Civ. Trib. Seine, Oct. 24, 1941, aff'd, Ct. App. Paris, May 5, 1942, D.A. 1943.80. See 
also Sup. Ct., Dec. 20, 1949, D.1950.73. 

The situation in France may be summed up as follows: Anyone who actively participates in creating 
a motion picture is the author of the part he created. If the producer so participates, he is one of the 
authors; otherwise, he exercises the rights of copyright owner as assignee of the authors. Whether 
he is a joint author or merely an assignee of the pecuniary rights depends on the facts in each case. 
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right*? and the moral right.** Apart from the possible claim by a producer to have 
been an author in instances where his intellectual contribution justifies such a con- 
tention, the producer must rely on assignment of all pecuniary rights held by the 
various persons who have participated in creating the film. On the other hand, the 
French law prevents his becoming the assignee of the moral right, which is retained 
by the authors unless they expressly waive it.*” 

In France, acquisition of the pecuniary rights necessary for successful exploitation 
of a motion picture or a television film involves acquisition of the right to make 
the film and the right thereafter to exhibit it.*? Often these rights are acquired by 
the producer incident to the employment contract whereunder he hires personnel. 
For instance, French directors, although considered joint authors of a film,*’ usually 
work under an employment contract; and, unless there is a stipulation to the con- 
trary, exploitation rights in the film are automatically transferred by the contract to 
the producer, the director retaining only his “moral right.” Scenario and dialogue 
writers are, however, usually treated as independent contractors, rather than employ- 
ees.” Also, where an existing work is to be adapted for motion picture or television 
use, the contract with the author is usually held to transfer only those rights expressly 
granted.”* Furthermore, composers, if they are members of the Société des Auteurs, 
Compositeurs et Editeurs de Musique, the French performing rights’ society, are 
exempt from any legal assumption that they have transferred to a producer any 
performance rights other than those expressly granted.” 

Although the French theory of joint authorship of films may be theoretically 
satisfying, in that it recognizes the cooperative creative effort involved in con- 


temporary movie or television productions, it presents almost insuperable practical 


difficulties. Under the new French law, the rights of each “joint author” do not 
include prevention of completion and exploitation of a film by refusal to finish a 
particular part thereof.** Otherwise, legalized blackmail would be the outcome! 
Nonetheless, the problem of obtaining appropriate releases and licenses where a 
multiple copyright is involved should not be minimized. Same might infer that 
better protection would be afforded to all the various “authors” if the copyright were 
vested in only one of them—whether as trustee for all or otherwise. Certainly it is 


*T Under the French law, the “pecuniary” aspects of copyright consist of the right of publication 
(droit de reproduction) and the right of public representation or performance (droit d’execution 
publique). 

“* See Strauss, supra note 34, at 506-20. 

° Id. at 515-17. 

®°See note 47 supra. 

5* Art. 14.5 of the French Copyright Law of 1957. Plaisant, La Propriété Littiraire et Artistique, in 
Extrait pu Juris-CLasseur Civic ANNExEs fasc. 17, No. 74 (1953). 

5? Plaisant, supra note 51, No. 92. 

** Civ. Trib. Seine, Nov. 24, 1934, D.H. 1935.13; Ct. App. Paris, March 23, 1937, D.H. 1937.239; 
Civ. Trib. Bordeaux, Jan. 15, 1951, Gaz. Pal. 1951.1.372. 

** Composers are prohibited by their contract with S.A.C.E.M. from transferring performance rights 
in their music to the producer. See also Art. 17, par. 3, of the French Copyright Law of 1957, which 
exempts composers from any presumption of assignment of their rights. Y 

®§ Art. 15, French Copyright Law of 1957. 





138 Law aNnp ConTEMPORARY PROBLEMS 


possible that excessive diffusion of interest would diminish the incentive of the 
individual contributor for protection of the copyright in the corporate work, and it 
would seem that the producer would be in the best position to enforce this copyright. 
This reasoning which is expressed in the German draft copyright law of 1954 argues 
that the producer should be the holder of a unitary copyright. Incidentally, in- 
fringement of a multiple copyright inevitably presents difficulties in allocation of 
damages—difficulties enhanced if less than all the joint authors bring action for 
infringement. 

Despite the obvious solicitude for him by legal theory and practice, the French 
writer’s economic position is, in fact, much less favorable than that of his colleague 
in the United States, where such doctrines as multiple copyrights and moral right 
are not expressly recognized. Several factors seem to account for this situation. 
One is the unsatisfactory financial situation of the French motion picture industry, 
whereof it was recently noted: “The crisis in which the French film industry finds 
itself has existed for years; in fact, it has existed ever since the film industry has 
ceased to be an industry and has become a gamble.”*® Since the cost of film pro- 
duction in France has risen 30-40 times above pre-war cost, while the price of 
theater admissions has risen only 10-12 times, any French producer who can- 
not market his films internationally faces almost inevitable losses.” 

For the French writer, the conditions under which he bargains in the motion 
picture industry are not bettered if he seeks work in radio and television. The 
French radio and television stations are owned and operated by the Government 


through Radiodiffusion-Télévision Francaise, which is part of the Ministry of 
Information and which permits no commercials or commercial programs to be 
broadcast or telecast over French stations.°** The range of French telecasts is 
normally limited to the borders of the country, for the construction of the television 


9 


receivers used in France makes them unusable for foreign stations;*® and, con- 


versely, foreign receivers are useless for French programs. 
Since there are no commercial advertisers, the only purchaser of a television or 
radio writer’s talent is the Government in its capacity as station proprietor and 


5€ Comment by M. Charles Méré in InTER-AuTEURS 64 (1952). Méré has long been a leader in 
the International Federation of Authors and Composers. The solution he suggests is a quota system 
for foreign films like that which exists in Great Britain under the Cinematograph Films Acts, 1938 and 
1948. 1 & 2 Geo. 6, c. 17, and 11 & 12 Geo. 6, c. 23. The British quotas are regulated by the Board 
of Trade and approved by resolution of each House of Parliament. For first feature films, the percentage 
was 45% in 1948, 40% in 1949, and 30% since 1950. In the case of other films, the quota has been 
25% since 1948. Cinematograph Films (Quotas) Order, 1948 (No. 1687); Amendment Orders, 1949 
(No. 661) and 1950 (No. 531). The use of foreign television film is much more in the hands of the 
Government, since, unlike the motion pictures, English broadcasting is Government-owned—through the 
BBC and the ITA. 


®7 See Méré, supra note 56. 
*® However, it has been reported that, through a holding company called SOFIRAD, the French 


Government does have a financial interest in television stations in Monte Carlo, the Saar, and Luxemburg, 
which stations serve France and yet take the advertising dollar. 

®° Reportedly over a half-million television sets are in use in France. See 1958 INTERNATIONAL ‘TELE- 
VISION ALMANAC 718-19. 
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operator. Apparently this circumstance has not proved beneficial to the quality of 
French television; one French critic comments that unimaginative and restrictive 
programming which stemmed from government operation of television has helped 
the film industry keep what patrons it still has.’ Nevertheless, this restrictive policy 
of RTF has been somewhat alleviated by the fact that RTF has been one of the 
sponsors, along with BBC, of Eurovision, a network used for eight countries: the 
United Kingdom, France, Switzerland, the Netherlands, Italy, West Germany, Den- 
mark, and Belgium.® 

The contrast with conditions in the American entertainment field is striking. 
Of course, in this country also, the cinema has experienced a considerable decline 
in the number of pictures produced and the revenues derived therefrom; and so the 
demand for both writers and performers for movies has probably diminished. 
Television, however, has taken up much of the slack and has proved a voracious 
consumer both of story material and of talent. Moreover, in American radio and 
television, there are a considerable number of large-scale buyers of material and 
talent, instead of one main purchaser, as in France. In short, the market conditions 
have been more favorable for the American writer in negotiating for his services 
than has been the case for his French counterpart. 

Another significant circumstance unfavorable to intellectual creators is that the 
guilds which represent the French writer or jferformer have generally been weaker 
than the comparable guilds in the United States in so far as bargaining is con- 
cerned. Differences in legislation and economic conditions certainly play a part in 
such weakness; but there is also the well-known and pronounced orientation of 
many French guilds and unions towards political as opposed to economic activity. 
In short, the involvement of the French guilds in extending their main effort toward 
political maneuvering or even seeking political change—an involvement which, since 
the days of the “Wobblies,” the I.W.W., seems never to have been more than a 
passing interest of the unions in the United States—has perhaps siphoned off much 
of the energy that might otherwise have been devoted to collective bargaining. In 
any event, in France, there is a conspicuous absence of any worthwhile basic col- 
lective agreements between authors and the syndicate of film producers. 


2. Germany 

In Germany, the structure of the entertainment industry is somewhat similar to 
that in France. Under section 1 of the Law on Telegraph of 1892, as amended, the 
right to establish public communications services, including broadcasting, reposes 


© See Méré, supra note 56. 

*? Luxemburg and Monaco both operate on the French system 819 lines. Great Britain operates 
on 405, most other countries on 625 lines. If an international program (Eurovision) is transmitted, the 
procedure is as follows: Picture transmitted in lines of originating country, received by cathode ray tube 
in central receiving station, re-photographed with studio camera in either or both of the other line 
systems, then transmitted, by scanning at 819, 405, or 625, as the case may be. There is some degradation 
involved in this process, but it can be done because al] European systems operate in the same field (50), 
and same frames (25). In the United States, which uses a 60 field, no translation would be possible. 
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in the federal government and is delegated to the postmaster-general. Regional 
delegation of broadcasting operations is also authorized, and, in fact, the German 
radio and television broadcast service is conducted by several regional government 
corporations which have been established expressly to conduct broadcasting. Where 
only one state is involved, such corporations may be created by legislation in that 
state, as was done, for instance, in Bavaria. Where several states are involved, the 
corporation can be established by interstate agreement (Staatsvertrag), as was done by 
four German states in establishing the North German Broadcasting Corporation. 

Just as with the British ITA, some commercials are allowed on government- 
operated television in West Germany. However, there is no advertiser control of 
programs. Consequently, in Germany, as in France, writers and performers in radio 
and television sell their services and talent to one “buyer,” the government corpora- 
tion operating television. 

The German guilds, much like the French, are weak in the entertainment field 
—with the exception of Gesellschaft fiir musialische Aufwehrungs-und mechanische 
Vervielfaltigungsrecht (GEMA), which represents composers and is affiliated with 
ASCAP. Although an organization of German authors was recently formed to 
obtain royalty payments for public performance of motion pictures which embody 
an author’s works, no success has yet been achieved by this group, and none seems 
imminent.” 

In Germany, as elsewhere in Europe, television has advanced to the stage where 
it presents formidable competition for the cinema. However, German film pro- 
ducers have attempted to defend themselves by prohibiting the showing of films on 
television. This prohibition at present eliminates in Germany some of the market 
for writers and performers that might otherwise exist in connection with television. 
The significance of such a market can be gauged from the report that in April 1956, 
more than half of American television programs were on film and that in 1955, 
Hollywood made nearly four times as many television films as it made films for 
distribution to theaters. 

In light of the economic realities in the German entertainment industry, the 
position of writers or performers would be inferior to their counterparts in the 
United States, regardless of their position in the courts. 

In so far as an author’s copyright is concerned, the statutes governing today were 
originally enacted in 1901 and 1907 and amended in 1g10 to include motion pic- 
tures.°* Movies were considered only a series of photographs, and so they were 
granted protection as such under the law concerning photographic works. How- 


°? This organization is the GELU, with offices in Hanover, Germany. See Film und Recht No. 1, 
1957, p. 12, Actually, the GELU scems to have soft-pedalled for the present the demand for royalty 


payments. 
°8 According to a report by Television Programs of America, Inc., which is cited in Variety, April 25, 


1956. 
°* Copyright Law in Literary and Music Works of 1g01, LUG § 12, second par., 6 Copyright Law 


on Works of Art and Photographs of 1907, KUG § 15a. 
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ever, because this protection proved far too narrow, it is generally admitted that 
the law on copyright in literary and musical works also applies to motion pictures.” 

The German copyright laws in the case of motion pictures do not define the 
author™ and thus create the same problem of film authorship which is encountered 
in the French law. Thus, in West Germany, the following may be film authors: 
the writer of the script, the writer of the scenario, the composer of the music, the 
director (if he makes any original and creative changes in the existing material),® 
and even the cameraman with respect to the photography.** The producer is gen- 
erally not deemed an author unless he is active in a creative manner; but he may 
acquire copyright in the various contributions to a film by contract with the re- 
spective authors.’ Of course, the components of the moral right which are recog- 
nized by the law and courts remain with the author.” 

The German Draft Copyright Law of 1954"' proposes radical changes in the 
concept of film authorship and in the scope of transfer of the right to make a film. 
Section 93 of the Draft provides, in a manner almost reminiscent of the American 
Copyright Act," that the owner of the establishment which makes a film shall be 
deemed its author. Section g2, which authorizes transfer of the right to make a 
motion picture, raises a legal presumption that transfer of the right to make a motion 
picture is also a transfer of the right to reproduce and distribute it, perform it 
publicly, broadcast it, translate or further adapt it, and to use such adaptation. 
Naturally, the German authors have strenuously objected to these sections of the 
Draft Copyright Law. 

In explaining the switch from multiple authorship to the fiction of a single 
authorship of films, the proponents of the Draft commented :” 

°° Eucen ULMER, URHEBER UND VERLAGSRECHT 94 (1951). This applicability of the copyright laws 
to motion pictures is in addition to the right of reproduction by motion picture which is granted to 
the author of an existing work. LUG § 12, second par., 6. 

*®LUG § 2; KUG § 1. 

°? VoIGTLAENDER-ELSTER-KLEINE, URHEBERRECHT 95 (1952). See also West German Sup. Ct., 1952, 
5 Entscheidungen des Bundesgerichtshefes in Zivilsachen [B.G.H.Z.] 116. 

** KUG § 1; West German Sup. Ct., 1953, G.R.U.R. 299. 

°° ULMER, op. cit. supra note 65, at 132. Such contracts may transfer the exclusive or non-exclusive 
right to make the motion picture, and they may limit this right to specified territories. Id. at 289. 
Usually the contract includes the rights both to make the film and to exhibit it. Just as in France with 
the members of the S.A.C.E.M., the composers come under different arrangements, the royalties for use 
of their film music usually being collected for them by the composers’ organization, GEMA. The 
assigninent of the rights of the author may be tacit where there is an employer-employee relationship. 
Id. at 132. 

7° ULMER, Op. cit. supra note 65, at 289. 

™ This Draft, together with an experts’ report, was published on March 15, 1954, by the West 
German Ministry of Justice. 

7261 Srat. 652 (1947), 17 U.S.C. § 26 (1952). 

™® See page 218 of the experts’ report, supra note 71. The Draft Copyright Law distinguishes between 
the copyright in works used in making a picture, copyright in the picture itself, and the “related” rights 
of those artists who perform in the picture. The works used in making a picture include any existing 
works which have been adapted for the film, the scenario, and the film music. Authors of these works 


are not deemed authors of the motion picture because “the motion picture is different from, and more 
than, a reproduction of the works used in the motion picture.” [4id. 





142 Law anp CoNTEMPORARY PROBLEMS 


Copyright in a motion picture could vest in the persons who participated in creating the 
motion picture itself... . The most obvious answer would be to consider as authors 
those people who created the work. ... That may be the director, the performers, the 
cutter, the director of lighting effects, the stage designer, the producer and others. . . . 
Frequently these persons themselves do not know the exact extent of their creative contri- 
bution. This would make it very difficult, if not impossible, to determine the scope of 
their copyright. 


Thus, because of the uncertainty created by giving individual copyrights to all 
creators, and in order to protect the producer, the general principle is abandoned 
that only an actual creator can be an author and copyright owner. Instead, a legal 
fiction is substituted whereby the producer is considered the author of the film, 
even though his creativity may, in fact, be reflected only in the payment of produc- 
tion costs. Of course, in many instances, the writers, performers, and other creators 
of a motion picture would not suffer from such a solution since, in connection 
with a contract of employment or otherwise, they would be considered to have 
assigned to the producer all rights of exploitation of the film. On the other hand, 
in connection with the theoretically inalienable “moral right” of the author, it 
might make quite a difference whether—by legal fiction or otherwise—the producer 
is considered the sole author of a movie or, instead, all the creators of the picture are 


considered to have been its authors." 

The fiction proposed by the German Draft Copyright Law of treating the pro- 
ducer of a motion picture as its sole author is a step in the direction of satisfying 
the claims of European producers; but it is not all to which they believe themselves 


entitled. The International Federation of Film Producers has pointed out that, in 
its opinion, the producer is in fact the creator of a motion picture and is only assisted 
by the author of the scenario, the composer of the music, and the director. This 
_ view places copyright in a producer not because of any expedient legal fiction, but 
~ because he is held to be the real author. 

The presumption in section 92 of the Draft concerning the transfer of rights 
to a producer is not a conclusive one and can be negated or limited by contract. 
Thus, television or translation rights can be retained by an author or composer. 
On the other hand, under section 92, the rights to make a motion picture, to dis- 
tribute copies thereof, and to exhibit it publicly must be transferred together.” 

The German movie industry employs five types of basic contracts with authors— 


74 The moral right of the director is preserved in section 96 of the Draft Law. The loss of the moral 
right of the other persons who participate in making a film is discussed at page 221 of the experts’ 
report, supra note 71, and the conclusion is reached that this loss is far outweighed by the need to avoid 
atomization of the copyright. See also Runge, Das Gruppenwerk als Object urheberrechtlichen Schutzes, 
1956, G.R.U.R. 407. 

™ See Memorandum of the Federation, in Le Droit p’AuTEuR 45 (1954). Compare the views of the 
International Literary and Artistic Association, the International Federation of Film Authors, and the 
European Radio Union at pages 28, 61, and 81, respectively, in that same publication. 

76 This section makes a concession to composers by permitting them to demand payment of royalties 
for public showing of a motion picture containing their music. It should be observed that, throughout 
Europe, the composers’ organizations are among the most effective in obtaining benefits for their members. 
Many of them are affiliated in one way or another with the American ASCAP. 
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and presumably the contractual pattern in radio and television there will follow sim- 
ilar lines. These five types are: (1) sales contracts for sale of an existing literary 
work (Verfilmungsvertrag); (2) contract for adaptation of an existing work or cre- 
ation of a new film manuscript (Filmmanuskriptvertrag); (3) contract to create a 
scenario (Filmdrehbuchvertrag); (4) contract to compose music for a film (Film- 
musikvertrag) ; and (5) contract for employment of screenwriters (Anstellungsvertrag 
fiir Filmschaffende). The employment contract merely regulates the pay scale and 
the obligations of the employee. The others, all very much alike in terms, contain 
detailed provisions for the assignment of authors’ rights to the producers; and they 
reveal the disparity of bargaining position as between producer and author in con- 
temporary West Germany. 

Under the typical authors’ contract, an author assigns to the producer world film 
rights and subsidiary rights such as: (a) to use all or part of the work for the 
production of a motion picture in German or any other language; (b) to make 
any changes in the film and to “dub” in any subtitles or dialogue; (c) to reproduce, 
distribute, and exhibit the film in any country; (d) to broadcast all or part of the 
film or the soundtrack thereof on radio or television, and to permit the reception 
of such broadcasts in public places; (e) to use the title; and (f) to give brief 
descriptions of the work in newspapers or broadcasts for purposes of advertising the 
film. 

The contracts expressly exclude the right of the author to assign or license to a 
performing rights’ society any right in or connected with the public performance of 
the film. However, this exclusion is absent from the film music contract because 
the composers have their own strong organization, GEMA. The standard contract 
excludes also the right of the author to use his work in any other literary form with- 
out consent of the producer; but this consent may be refused only where such use 
would clearly be detrimental to the exploitation of the film."* The producer has 
a free hand in changing the work in the course of producing the film, and the author 
has no right to damages if the film is not produced within the agreed time, or not 
produced at all. The author has a right to a screen credit only when the individual 
contract between him and the producer expressly provides therefor; and this prin- 
ciple holds true even for the composer of the film music. 

Significantly, the film contracts are closely modeled on the provisions of the 
Tarifordnung, a decree which created a standard contract for film artists and cam- 
eramen. Although the Tarifordnung was promulgated during Nazi days, on 
August 19, 1943, it still appears to be in effect as to performers; and, as just noted, 
it sets the pattern for the German author as well. The present vitality of this 


*7 Unless there is a specific agreement to the contrary, film rights are assigned without limitation as 
to territory, time, or contents. This principle, at least as to absence of time limitations, should be 
contrasted with the American view that circumstances sustaining the transfer of the right to a renewal 
copyright must be stronger than those required to sustain the transfer of the original copyright, since the 
right of renewal is separate from the original copyright. Shapiro, Bernstein & Co. v. Bryan, 123 F.2d 
697, 700 (2d Cir. 1941); Rossiter v. Vogel, 134 F.2d 908, g10 (2d Cir. 1943). 
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decree is probably another good indication of the weakness of the guilds in West 
Germany in so far as the entertainment industry is concerned. 

As if to emphasize the weak position of the German screen or television writer, 
the Landgericht of Hamburg held, on October 12, 1955," that a written declaration 
by a scenario writer that he transferred to a producer “copyrights of all kinds” 
would exclude any reservation of book publication or serial rights. One reason 
given by the court for not implying a reservation was the express assignment by 
the author of radio broadcasting rights. Since broadcasting and publication in 
printed form of the subject matter would help attract a larger audience to the film 
and thus assure its commercial success, the producer was deemed to have a con- 
siderable stake in those rights, and the assignment of the broadcasting rights was 
deemed to carry the publication rights as well. If this decision is symptomatic, the 
German author will receive a less favorable interpretation of his contract with a 
producer than authors in France or in the United States. 


3. Italy 

In Italy, broadcasting is in the hands of a government corporation, Radio Tele- 
vision Italiana (RAI). Like the British ITA, this corporation has some commercial 
telecasting, but no live commercials are allowed. Besides commercials, license fees 


on receivers and taxes on sales of equipment furnish revenues to sustain broad- 
casting. 

As to film rights, the Italian Copyright Law of 1941 takes a position between 
that of France, where all contributors are considered joint authors, and that of the 
United States and of the proposed German Draft Copyright Law, where the pro- 
ducer is deemed the sole author of the film. Under article 44 of the Italian Law, 
the authors of the story and the scenario, the composer of the music, and the artistic 
director are joint authors; but articles 45 and 46 grant to the producer the economic 
exploitation of a film. This right to exploit does not, however, include any right 
to make further adaptations or translations unless there is an agreement to that effect, 
and the composers and lyricists are entitled to royalties for public exhibition of the 
motion picture.”® The other authors—that is, the writers of the story and of the 
scenario, and the director, in the absence of any agreement to the contrary, are 
entitled to additional payment from the producer when the receipts have reached a 
stipulated level, provided these persons under their contract receive no percentage of 
the box receipts.°° Authors of the literary or musical parts of a motion picture may 
reproduce and use their contributions separately, so long as there is no interference 
with the rights of the producer.*’ Documentary films are relegated by the Italiaa 
Copyright Law to protection as photographs, which normally means that their term 
of protection is twenty years.** Copyright in a documentary film may, under an 
employment contract, belong entirely to the employer.** 

™ This decision has become final. 7° Art. 46, pars. 2, 3. 


®° Art, 46, par. 4. *! Art. 49. 
*? Art. 92. * Art. 88. 
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Some definite advantages seem to inhere in the Italian legislation. For one 
thing, by recognizing authorship in several persons, it avoids the possibility of 
destroying the moral right of all but the producer—who sometimes is the one who 
has contributed to the film the fewest of those intangible values with which the 
moral right doctrine is so inextricably intertwined. At the same time, however, 
the Italians avoid the dangers of atomization implicit in the multiple authorship 
approach by limiting the basic right of exploitation to a single person, the producer. 
The producer's right of exploitation is, in turn, subjected to certain limitations 
which will allow the retention by the several authors of residual rights separable 
from the exploitation of the film itself—among them the right to adapt the author's 
original work for some other media such as television. Also, Italy seems committed 
to the view that all “authors” should be entitled to some percentage of the gross 
receipts arising from their work. All in all, Italy provides a milieu in which writers 
for motion pictures or for television seem relatively well-situated to share in any 


revenues arising from their creativity. 


4. Great Britain 

The British entertainment industry reveals several patterns of ownership and 
operation. Motion pictures are produced by independent producers—upon whom, 
however, the Government has a substantial impact through exchange controls, 
quotas,” and the like. Government-owned and operated, the British Broadcasting 
Corporation, BBC, has both radio and television facilities and is completely non- 
commercial. ‘The more recently established Independent Television Authority, 
ITA, discussed elsewhere in this symposium by Professor Lloyd, is an agency of the 

Government, subject to the control of the Postmaster-General. In accord with the 
legislation which established it, ITA allows private programming contractors to 
utilize its television facilities, and these contractors, in turn, sell time to advertisers 
for commercials. However, since no program sponsorship is permitted, there is no 
advertiser control. 

; In the competition between BBC and ITA, the latter seems to have made sub- 
stantial headway, so that a recent report indicates that seventy to ninety per cent of 
the British television audience now watches ITA.*’ Indeed, it was observed only 
a year ago:*® 
In the past year BBC-TV have shown some concern at the way they’ve been overtaken in 
the popularity Derby (by the ITA stations) and their programming shows signs of being 
conditioned to meet this situation. As of the first of the year, they begin to operate their 


new agreement with the motion picture industry for the release of 20 features a year, of 
which 12 will be English-speaking from either Britain or Hollywood. 


The competition between the two networks, even though both are government- 
controlled, has caused production costs for television to shoot up in England and, at 


®* As to quotas, see note 56 supra. 
* See Billboard, Aug. 12, 1957. 
** Variety, Jan. 9, 1957. 
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the same time, has improved the bargaining position of the English author or per- 
former. Furthermore, the English labor organizations are more oriented than some 
of their Continental counterparts to the achievement of economic, as distinguished 
from political, objectives, and, thus, in the entertainment industry, have been able 
to achieve for their members the protection of relatively favorable collective agree- 
ments. In short, even though English law, like that in the United States, may not 
offer the theoretical protection to authors and performers that is granted in some 
Continental countries, any lack of legal protection is more than offset by the superior 
bargaining position of authors and performers vis-a-vis producers in both Great 
Sritain and the United States. 

It is worth noting, also, that unlike West Germany, where filmed programs are 
kept off television, English television has relied heavily on film, including reruns 
of American serial shows like Dragnet. Consequently, the law evolved in England 
for motion pictures is especially important with respect to the television industry. 

The fundamental source of protection for those persons who create an English 
film is the Copyright Act. As a consequence of the 1948 Brussels Revision of the 
Berne Copyright Convention, Great Britain in 1956°' replaced the Copyright Act of 
1g1t.°* Under the old Act, the rules on status of motion pictures were rather 
confusing, although Great Britain did have a unitary view of the copyright. A 
film might have two aspects: In the first place, it was deemed a series of photo- 
graphs, and, thus, in the category of artistic work; if the arrangement or acting 
form, or the combination of incidents, gave it an original character, the motion 
picture was also a dramatic work.” This dual nature led to difficulties concerning 
ownership and duration of copyright—both of which differed as between dramatic 
and artistic works.®' Filmed telecasts presented identical problems, and arguably 
even a live telecast would have been considered to involve a photographic as well 
as a dramatic work. 

Section 13(10) of the Copyright Act, 1956, defines “cinematograph film” as “any 
sequence of visual images recorded on material of any description (whether trans- 
lucent or not) so as to be capable . . . (a) of being shown as a moving picture, or 
(b) of being recorded on other material . . . by the use of which it can be so shown.” 
Copyright subsists in every motion picture “of which the maker was a qualified per- 
son for the whole or a substantial part of the period during which the film was 
made.”®? The “maker” of a motion picture is defined as the “person by whom the 
arrangements necessary for the making of the film are undertaken,”®* and the word 

87 Copyright Act, 1956, 4 & 5 Etiz. 2, c. 74. 8°; & 2 Geo. 5, c. 46. 


*° Id. § 35(1). °° Ibid. 

*' For details on term of protection and copyright ownership, see WaLrer A, CopincerR, THe Law 
or Copyricut (8th ed., James 1948); Wittt1am J. Leaper, CopyricHt aND PERFORMING RicHTs (1957); 
Joun P. Eppy, THe Law or Copyricut (1957). 

°2 Copyright Act, 1956, 4 & 5 Exiz. 2, c. 74, § 13(1). 

°* Id. § 13(10). This means the company or individual at whose risk the film is made. Parliamentary 
Debates, House of Commons, Standing Committee B, Official Report (Lords) on Copyright Bill, at’ 306, 


313. 
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“qualified”®* refers to individuals who are British nationals or resident in the United 
Kingdom or in a country to which the British Copyright Act has been extended by 
‘ “ “1 On < . : . i. 
Order in Council.** Copyright in a film vests in such a maker,’® who has the right 
to prohibit the following acts: “(a) making a copy of the film; (b) causing the 
film, in so far as it consists of visual images, to be seen in public, or, in so far as 
it consists of sounds, to be heard in public; (c) broadcasting the film; (d) causing 
the film to be transmitted to subscribers to a diffusion service.” 

After copyright in the motion picture expires, a public exhibition of it does not 
infringe the copyright subsisting in any literary, dramatic, musical, or artistic work 
which forms part of the film,**® and this despite the fact that the performance may 
take place before the expiration of fifty years after the death of the author or com- 
poser of the original work. Sound tracks are included in the definition of “cinemat- 
ograph film.’”** 

Otherwise, the copyright in a motion picture does not affect copyright in any 
original work from which the motion picture is made and is additional to, and 
independent of, any copyright subsisting in such original work.’°? However, show- 
ing a film after copyright of the original work has expired does not infringe that 
copyright;'” and, therefore, the author of the original work cannot demand royalty 
payments for such showings of the film. 

Section 40 of the Copyright Act of 1956 contains two more exceptions to the 
exclusive rights of the copyright owners of a motion picture. Under section 40(2), 
the reception of an authorized broadcast of a film in a public place is considered a 
licensed public performance. Section 40(3) has an identical provision for a recep- 
tion over diffusion service. No infringement suit lies against the person who shows 
the film in public, but the public showing is considered in assessing damages in an 
infringement proceeding against the broadcaster. The definition of “cinematograph 
film” appears to cover almost any type of device the engineers may devise for re- 
cording visual or acoustic performances for later television use.‘°? With increasing 
emphasis throughout the world on the use of such recordings and with the present 
heavy British use of filmed American telecasts, the new Copyright Act will have 
great impact on Great Britain’s television industry.’ 

** 1d. §§ 5(a), 1(5)(b). ** Under id. § 32. 

°° Id. § 13(4). °T Id. § 13(5). 

°8 Id. § 13(7). ae §§ 13(9) and 1310) 

100 Td. § 16(6). 02 Id. § 13(7). 

208 Id. § 13(10). 

*°® Although the scope of this article does not permit extended analysis of the copyright laws of many 
nations, it is interesting to look briefly to Latin America and to the Orient. In Argentina, the author of 
the plot and the producer are considered co-authors of a motion picture; and in the case of a musical 
film, the composer has the same rights as the author of the plot and the producer. Copyright Law of 
1933, art. 20. Unless there is a special agreement, the producer may exhibit a film without the consent 
of the author of its plot or the composer, but they are entitled to royalties. Jd. art. 21. The author of the 
plot has the right to publish his contribution separately or transform it into another work, and so, too, 
with the composer. Idid. Interestingly, the names of the following persons must be mentioned at each 
showing of the film: producer, author of scenario or plot, authors of the original work from which the 
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E. International Conventions 

The revised Berne Convention in Article 14'°* recognizes two kinds of protection 
regarding a motion picture. In the first place, authors of existing literary, scientific, 
or artistic work have the right to authorize (or prohibit) adaptation and reproduc- 
tion of their work as a motion picture and to control distribution and presentation 
thereof. Secondly, motion pictures are protected as original copyrightable works. 
Yet, there is no mention in the Convention of the author of the motion picture 
itself. This peculiarity is explained by the divergent treatment given motion picture 
authorship in the member countries of the Berne Union which has made a uniform 


provision impossible. 

The Belgian Government and the Berne Bureau, which together prepared the 
program for the 1948 Brussels Conference, proposed to give copyright to the authors 
of a motion picture,’® but they did not specifiy who these authors were. The French 
Government also wanted copyright to be given to “the authors of motion pic- 
tures,”"°° while the British proposed to vest copyright in “the proprietor of the 
original negative or similar vehicle from which a motion picture may directly or 


indirectly be manufactured.”"°* 


The Italian Government shied away from the clash between the French and 
British proposals. Instead, Italy’s chief concern was with the following provisions: 
“In every public presentation of a motion picture there must be an indication of the 
place of production, of the name of the producer, the composer of the music, the 
author of the scenario, the director, and the principal actors. ... These indications 
shall not by themselves determine whether the indicated persons are copyright 
proprietors of the film or may be considered joint owners.” Italy was willing to 
unify authorship for procedural purposes alone, by a provision that “the producer 


whose name appears on the film is presumed to be entitled to bring action against 


third parties in regard to film.”? 


The report of the Brussels subcommittee on photographs and motion pictures 


plot was taken, composer, artistic director or adapter, and the principal performers. Jd. art. 22. Thus, 
certain persons have a statutory right to credits in Argentina. 

In Japan, there is a great deal of room for interpretation, The author of a work of literature, science, 
or art has the right to reproduce his work by means of a motion picture, but the person who has repro- 
duced another’s work by means of a movie is deemed the author of the film. Japanese Copyright Law 
of 1899, as amended art. 22. The producer’s right is not allowed to prejudice that of the original 
author. Idid. Copyright in a work produced by collaboration of several persons belongs to authors 
jointly. Id. art. 13. Who, then, are the authors of a motion picture? Japanese law contains a provision 
that, in cases where contributions of the several authors are inseparable and one of the authors refuses 
publication or public performance, the others may acquire his share upon payment of an indemnity. Id. 
art. 13, second par. 

106 This article was first included in the convention at the Revision Conference held in Berlin in 
1908, and was revised at Rome (1928) and Brussels (1948). 

105 Actes de la Conférence de Bruxelles 347 (1948). 

208 Td. at 354. 

107 Id, at 355. 

108 Ibid. 
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stated tersely that it was impossible to define the author of a motion picture.’° 


The Rapporteur Général at Brussels remarked with resignation that differences of 
opinion during the Berne Revision Conference made it necessary to avoid proposing 
a statement of the legal nature of a motion picture.'’® 

Other international conventions have been equally unsuccessful in this area. 
The Havana" and Washington’** Conventions contained provisions which protect 
motion pictures as original works, but, like the Berne Convention, they do not state 
who the protected person is. The Universal Copyright Convention explicitly recog- 
nizes the principle of “national treatment”—7.c., works of nationals of contracting 
countries must be protected in each other contracting country in the same manner 
as the other country’s nationals are protected.""* The Buenos Aires Convention of 
1910 makes no mention of motion pictures except to list photographic works,’** but 
the legislative history of this provision and the reasoning of at least one case leads 
to the conclusion that this Convention does not affect motion picture rights.’?° 

In so far as the international conventions are concerned, the televising of an 
existing motion picture is confronted with the same uncertainty as to authorship that 
exists for other types of exhibition of the film. However, article 11-bis of the Berne 
Convention does reserve to an author the exclusive right of authorizing, broadcasting, 
and telecasting his work. This article does not apply, however, if a work is specially 
filmed for showing on television, since the telecast is not merely a “communication 
thereof to the public” within the meaning of article 11-bis."’* Instead, the telecast 
of the film in this event involves a public performance (or under some laws, even 


a publication) of a new work. Of course, problems may arise where the film, 
although made especially for television, is subsequently rerun on television. Does it 
then lose its character as the public performance of a new work? And certainly, 
too, as to live television, the inability to reach international agreement on authorship 
should prove as evident as with respect to motion pictures. 


20° 7d. at 358. Sce also report of the Rapporteur Général. Id. at 103. Of course, the provisions in 
article 2 that motion pictures are copyrightable and that the copyright operates for the benefit of the 
author does not solve the question of who is the author. And under the Berne-Brussels Convention, 1s it 
only the author of an existing work rather than one who writes a scenario for a film who gets pro- 
tection? 

120 Id. at 103d, 104. 

"™ See art. 2 thereof, which, incidentally, was not ratified by the United States. 

™2See art. IIL thereof, also not ratified by the United States. 

118 See art. Il of this Convention. Since the standard of protection is relegated to the domestic 
laws of the contracting countries, the divergent protection granted movies in various countries created 
no difficulty. 

114 The catch-all phrase at the end of art. 2 that “all productions that can be published by any 
means of impression or reproduction” are included in the expression “literary and artistic works” may 
be interpreted to include motion pictures. 

118 See Todamerica Musica, Ltda. v. RCA, 171 F.2d 369 (2d Cir. 1948). See also THorvatp So1- 
BERG, THE DEVELOPMENT OF INTERNATIONAL CopyRIGHT RELATIONS BETWEEN THE UNITED STATES 
AND ForetGn CounTRIES 15 (1933). 

4° The rules of art. 14 instead of art. 11-bis seem to apply. 





Law aNnp CONTEMPORARY PROBLEMS 


Ill 
PERFORMERS’ RiGHTs 
A. Contractual Rights 


Just as the international organization of European film producers maintains that 
a producer is an author because he “creates” a film, it is possible to argue that a 
performer is the sole “author” of his own performance. It has been held, however, 
| in Capital Records v. Mercury Records Corp.'"* that a performance cannot be copy- 
righted under the American statutory scheme, even though in that case the Second 
Circuit Court seemed to acknowledge the right of Congress to amend the Copyright 
, Act to encompass performances within its protection. Since no legislative change 
of this sort appears to be in sight, performers presumably will seek to approximate 
copyright protection by means of collective bargaining agreements and by court 
tests of their common-law rights under the laws of the various states. 

The success of performers in obtaining payments for residual rights in the 
telecasting of old films shows the effectiveness of the collective-bargaining tool.'"* 
Also, several recent decisions attest the judicial ferment in this area of the common 


law. 

A federal court of appeals recently commented that today it is usual to provide 
specifically by contract between performer and entrepreneur as to what uses the 
product—such as a motion picture—may be put and that, therefore, as to perform- 
ances of films created in the future, the question of a performer's rights in his 
performance would become largely academic.'"® Even if this prognosis is correct, 


the issue remains very much alive with respect to performer-producer film contracts 
entered into before motion pictures became an important staple of television fare 
and which do not reflect such use. 

Cases involving two celluloid cowboys, Roy Rogers and Gene Autry,'”® led to an 
analysis by the courts of performers’ rights in light of actor-producer contractual pro- 
visions.’*" In the Rogers case, the pertinent facts were briefly as follows: Under the 


117 591 F.2d 657, 660-62 (2d Cir. 1955). 

"8 For a general discussion of residual rights, see the article by Gilbert, elsewhere in this symposium. 

11° Ettore v. Philco Television .Broadcasting Corp., 229 F.2d 481, 487 (3d Cir.), cert. denied, 
351 U.S. 926 (1956). The case is discussed by Nimmer, Recent Trends in the Law of Artistic Property, 
4 U.CLL.A. L. Rev. 323, 336 (1957), and Note, 10 Rutcers L. Rev. 741 (1956). In connection with 
the Ettore case, it should be noted that if a boxer is a performer, so are most of the persons who “par- 
ticipate” in television shows. The popular TV quiz shows and the many audience participation shows 
actually employ thousands of persons who may never think of themselves as performers with performers’ 
rights until they see or hear of some other unrelated use being made of their performances. In addition, 
there are the same shows in which professional actors play TV games which could easily be put to other 
uses. Nothwithstanding the court’s prediction, it is not improbable that, quite aside from the problems 
of: the diminishing number of old films like the Ettore-Louis fight pictures, the contracts for which 
contained no reference to TV, there may still be many problems with other uses of television films, See 
Redmond y. Columbia Pictures, Inc., 277 N.Y. 707, 14 N.E.2d 636 (1938). 

120 Republic Pictures Corp. v. Rogers, 213 F.2d 662 (9th Cir. 1954); Republic Productions v. Rogers, 
213 F.2d 667 (oth Cir. 1954); Autry v. Republic Productions, 213 F.2d 667 (oth Cir. 1954). See also 
Wexley v. KTTV, 108 F. Supp. 558 (S.D. Cal. 1952), aff'd, 220 F.2d 438 (gth Cir. 1955). 

191 See Silverberg, Televising Old Films—Some New Questions About Performers’ and Proprietors’ 
Rights, 38 Va. L. Rev. 615 (1952). At that time, in evaluating the case, I concluded: “Further judicial! 





AuTuHors’ AND PerrorMers’ RIGHTS 151 


contracts of 1937 and 1948 between Rozers and Republic, Rogers had granted to the 
producer the exclusive right “to photograph and/or otherwise reproduce any and 
all of his acts, poses, plays and appearances.” The performer also granted to the 
producer “all rights of every kind and character whatsoever in and to all such 
photographs, reproductions and recordings and all other results and proceeds of his 
services hereunder, perpetually ...,” and further, the use of his name, likeness, 
and voice for advertising, commercial, and publicity purposes. However, the artist 
reserved to himself the right to “commercial tie-ups.” 

The Ninth Circuit Court held that under the contracts, the terms “acts, poses, 
plays and appearances” did not mean the same thing as “name, voice and likeness,” 
and that, therefore, “‘acts, poses, plays and appearances” referred to the activities of 
the artist in connection with the motion picture, whereas “name, voice and likeness” 
had reference to non-motion picture reproductions of characteristics of the performer. 
The court held that restrictions upon the use of the actor’s name, voice, and likeness 
did not preclude the use of his acts, poses, plays, and appearances and that, therefore, 
the producer could license the use on television of the motion picture in which 
the performer appeared. The court further held that, in view of the express con- 
tractual consent by the performer to the proposed use by the producer, the licensing 
of television rights was not unfair competition. 

In the Autry case, also, the contract was interpreted as distinguishing between 
use of the performer’s voice, name, and likeness and his activities in the motion 
picture as such. The court concluded that the performer had granted all rights 
in his motion picture activities to the producer. In this case, the question was 
broader than in the Rogers case because the use of the motion picture on television 
in the Autry case involved cutting the films in order to accommodate commercials, 
and it was contended that in so doing, the producer might so alter or emasculate 
the motion pictures as to render them substantially different from the work which 
the artist had originally produced. Further, Autry also contended that the exhibi- 
tion of an old picture showing the performer in outmoded clothes and automobiles 
could be quite harmful to his reputation. As to the performer’s right to guard his 
reputation in this manner, the court tersely stated that the contractual consent ex- 
tended to the risk of having the motion pictures exhibited when the fashions and 
cars shown therein were no longer in fashion. As to the question of “emasculating” 
the films the court found that the actual cutting to 53 minutes was within the con- 
tractual agreement and that complaints about any abuse in this respect should be 
presented if and when the occasion arose. Here also, the court precluded recovery 
upon the ground of consent, although the possibility that, under different circum- 


thought may create a new jural concept, to wit, that the product of an artist’s labor is a thing of eco- 
nomic value, and that its use in a new and additional medium warrants additional compensation. How- 
ever, in the present state of the law the actor must look for his protection to his contract, legislation, 
or collective bargaining.” Id. at 651. 
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stances, there might be an invasion of the performers’ personality was not ruled 
out. 

The decisions of the Ninth Circuit Court in the Rogers and Autry cases did not 
deny or affirm the performers’ property rights in their performances; but by in- 
terpreting a general clause in the respective contracts as assignments of television 
rights, they effectively excluded the performers from participation in the profitable 
televising of old motion pictures. 

Both Autry and Rogers argued that licensing the motion pictures for television 
without their consent constituted unfair competition, and in both cases, the court 
held that the contractual consent to any use of the film included such exhibition 
and precluded a claim of unfair competition. 

Ettore v. Philco Television Broadcasting Corp.'** concerned the effort of an ex- 
pugilist to recover damages from a broadcaster for unauthorized telecasting of a film 
depicting his boxing bout with Joe Louis. The plaintiff's contention was that he had 
not sold his television rights in motion picture of the fight and that, therefore, un- 
authorized televising of his performance was unfair competition. Although this 
bout took place and the contract had been made before the advent of commercial 
television, the Third Circuit Court held that Ettore could recover damages on the 
theory of unfair competition because the unauthorized telecast constituted injury 
to a property right. In its treatment of the effect of the sale of movie rights, the 
Ettore holding is diametrically opposed to the Autry and Rogers cases. Because 
so many movie producers are releasing their old films in ever greater numbers for 


showing on television, this issue is of vital importance to the older generation of 
cinema actors who are receiving no portion of the television revenues for their old 


movies. 
As an interesting sidelight, under a contract concluded in 1948 between the 


American Federation of Musicians and the major Hollywood studios, old film can- 
not be sold to outlets other than theaters without recourse to the AFM. Under this 
contract, the AFM is apparently entitled to a rerecording fee of $25.00 per musician 
employed in scoring the film, plus five per cent of the gross from television sales. 
However, to escape the financial burden of the payments required under this agree- 
ment, Republic Productions has commenced an antitrust suit against the AFM.'”* 
This suit may ultimately determine the extent to which a union can control the 


192 529 F.2d 481 (3d Cir.), cert. denied, 351 U.S. 926 (1956). In Granz v. Harris, 198 F.ad 
585 (2d Cir. 1952), a presentation of abbreviated versions of a performer's work was held to be unfair 
competition and an invasion of his personal rights. Also see Fairbanks v. Winik, 119 Misc. 809, 198 
N.Y. Supp. 299 (Sup. Ct. 1922), rev'd, 206 App. Div. 449, 201 N.Y. Supp. 487 (1st Dep’t 1923). But 
see Lillie v. Warner Bros. Pictures, Inc., 139 Cal. App. 724, 34 P.2zd 835 (1934). 

123 Tt is reported in Billboard, March 30, 1957, that the Superior Court in Los Angeles held in a suit 
by Telemount Pictures against Screen Actors Guild that residual payments for a television series did not 
violate the antitrust laws. Also, members of the Hollywood AFM local have brought an action seeking 
damages of $2,100,000 from the AFM, trustees of the residual payments trust fund, and the television 
film producers, and asking also that television film producers, networks, and distributors be enjoined from 
making further payments to the trust fund. See Billboard, May 6, 1957. 
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television use of theatrical films by means of collective bargaining agreements 
entered into subsequent to the completion of the films and independent of the 
contracts in force when the film was made. 


B. Property Rights 


Apart from contractual rights, the protection of a performer against unauthorized 
use of his performance is usually based on one or more of three common-law 
doctrines: literary property rights, unfair competition, and, less frequently, the right 
of privacy (now being supplemented by the right of publicity). A leading case in 
the field until recently was RCA Manufacturing Co. v. Whiteman,'** where the 
Second Circuit Court stated that common-law rights, if any existed in the recorded 
performance of a musical artist, ended with the sale of the records. However, this 
holding, on which numerous other decisions have been based, was expressly over- 
ruled in Capital Records v. Mercury Records Corp., with the effect that—at least 
in New York—musical artists, or other originators of a recorded performance or 
their assignees, do have a common-law property right in their records even after 
the sale thereof. 

Admittedly, the Capital Records case turned largely on the question whether the 
plaintiff had lost its exclusive right to reproduce and sell its records by putting them 
on public sale—i.e., whether public sale of records amounted to “common-law publi- 
cation” and thereby caused a forfeiture of the common-law property right. None- 


theless, the Third Circuit Court in the Ettore case used Capitol Records for the 


proposition that'*® 


if the performers’ rights had not been totally yielded by them, the exploitation of their 
performances by reproductions without further compensation would have been enjoined 
or prohibited under the guise of protection from unfair competition. 


Thus, even though the performance of a pugilist may not be an intellectual creation 
and so not entitled to protection by common-law literary property rights, Ettore, on 
the basis of an analogy, had a cause of action in unfair competition. 

A fact situation, identical to Ettore, was presented in Sharkey v. NBC,'*® where 
sections 50 and 51 of the New York Civil Rights Law were the sole basis for the 
court’s granting relief to the plaintiff. There the court held that'*’ 
use of plaintiff's name and the moving picture made them less valuable to plaintiff . . . 


stated a cause of action and that defendant did not show that plaintiff had lost or so far 
restricted his right of privacy as to be without standing to challenge the unauthorized 


use. 


In Gieseking v. Urania Records, Inc.,** another recent New York case, the Civil 
Rights Law was also successfully invoked to protect a performer's rights in his 
performance. The late pianist Walter Gieseking had brought an action against 

194 514 F.2d 86 (2d Cir. 1940). 198 329 F.2d at 493. 


12°93 F. Supp. 986 (S.D.N.Y. 1950). 7 Id. at 986. 
128 155 N.Y.S.2d 171 (Sup. Ct. 1956). 
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the Urania Record Company for making unauthorized reproductions of his recorded 
performances and for using his name in connection with the sale of these records. 
The court denied defendant’s motion to dismiss the complaint. The reasons were 
that even a performer in the public eye has a right of privacy under sections 50 and 
51 of the New York Civil Rights Law and has a property right in his performance 
that it shall not be used for a purpose not intended, and particularly in a manner 
which does not fairly represent his service. The court did not rely on the Sharkey 
decision, but the rationale is much the same. The court further held that putting 
records on public sale did not amount to a forfeiture of the common-law rights in 
the records or, as the court put it, did not “dedicate the right to copy or sell the 
record.”’** As to this last point, the court cited the Capitol Records case as authority. 

As to the second cause of action, namely unfair competition, the court in the 
Gieseking case merely stated that it came clearly within Metropolitan Opera Assoct- 
ation v. Wagner-Nichols Recorder Corp.'*° 

Thus, the right of privacy was protected and the performer’s property right vindi- 
cated in the Gieseking and the Sharkey cases, although both performers were public 
figures. 

In contrast to Sharkey and Gieseking, the Ettore case held that the New York 
Civil Rights Law “was intended to protect a personal as distinguished from a prop- 
erty right’’*? and presumably was inapplicable to commercial televising of the 
filmed prizefight. Instead, “unfair competition” was relied on by the court, even 
though usually a cause of action in unfair competition requires “palming off” or 
at least some competition between plaintiff and defendant—neither of which was 
present here.’** Apparently, it was considered that, even if Ettore had no right to 
privacy, his “right to’ publicity” was deserving of protection. 

The previously mentioned use in Ettore of the Capitol Records decision as 
establishing that the plaintiff's common-law rights in his performance continued 
long after the match itself and its exhibition in movie theaters raises a question 
in another respect. Even if the majority in Capitol Records was correct in holding 
that sale of a record is not a publication, this does not mean that common-law 
rights in a motion picture continue past its time of publication, since the question 
of “publication” does not arise in regard to motion pictures in the same manner 
as for records. Judge Hastie’s dissent considered this point and concluded that 
Ettore “published and dedicated the spectacle as completely as he knew how”;'** 
and, moreover, he emphasized that Ettore had made no effort to impose any 


12° Id. at 173. 

189 199 Misc. 786, 101 ™.Y.S.2d 482 (Sup. Ct. 1950), aff'd, 279 App. Div. 632, 107 N.Y.S.2d 795 
(1st Dep’t 1957). 

181 529 F.2d at 493. 

#82 Cited by tc court was Metropolitan Opera Association v. Wagner-Nichols Recorder Corporation, 
199 Misc. 786, 101 N.Y.S.2d 483 (Sup. Ct. 1950), affd, 279 App. Div. 632, 107 N.Y.S.2d 795 (ist 
Dep’t 1951). There it was held that misappropriation of another’s efforts was sufficient to give a cauise 
of action and that direct competition and “palming off” were not required elements of unfair 
competition. But cf. Beecham v. London Gramophone Corp., 104 N.Y.S.2d 473 (Sup. Ct. 1951). 

183 529 F.2d at 408. 
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restriction upon the use of the film similar to the equitable servitude recognized in 
the Waring case. 

Thus, while the result in Ettore is clear enough, the ground on which it pro- 
tected performers’ rights is not. Despite the expressed intent to rely on Capitol 
Records, the court did not discuss whether the film showing Eftore’s fight was 
published or unpublished; yet, in Capitol Records, the holding that sale of records 
was not publication constituted the predicate for the decision. 

While to some Ettore marks a further step toward recognition of a performer's 
property right in his performance, the opinion there leaves much room for further 
clarification of the theory underlying protection of that right. 

A distinct step toward crystallizing a property right theory under which per- 
formers’ rights may be advocated has recently been taken in Hogan v. A. S. Barnes 
& Co., Inc.’ a trial court opinion which does not appear to have been appealed. 
Although this case did not concern the rights of a motion picture performer, the 
rationale of the decision appears to be applicable to such cases, since reliance seems 
largely to have been placed on cases dealing with performers’ rights. The facts 
briefly were as follows: 

The defendant, a publisher of books on sports, displayed in a book the name and 
photograph of Ben Hogan, the well-known golfer, without his permission. The 
defendant had sought a release from the plaintiff for the use of his photographs in 
return for payment of $100 and two copies of the book. The plaintiff's letter in reply 
to this request consisted of three words: “Are you kidding?” The plaintiff informed 
the defendant, by a subsequent letter, that he refused to permit the use of his 


photograph and name in the proposed book, but defendant, nevertheless, used 
them, whereupon plaintiff brought action to recover damages on the following 


grounds: 


1. invasion of plaintiff's right of privacy; 

2. unfair competition; 

3. unauthorized and uncompensated appropriation for commercial purposes of 
plaintiff's right of publicity; 

4. libel; and 

5. breach of a contract of quasi partnership in a joint adventure. 


As to the invasion of the plaintiff's privacy, the court first stated that Hogan was 
a public figure who could not, and did not, complain that he had been unwillingly 
exposed to the glare of public scrutiny. Instead, the court said, the complaint was 
that the commercial value which attached to his name because he was a public 
figure had been exploited without his having shared the profits therefrom. Follow- 


184 Waring v. WDAS Broadcasting Station, Inc., 327 Pa. 433, 195 Atl. 631 (1937), where the 
orchestra leader was held entitled to the benefit of an equitable servitude when it was shown that a 
restrictive notice had been placed on each record released. Unlimited sale or lease for exhibition 
is generally considered to be publication. Patterson v. Century Productions, 93 F.2d 489 (2d Cir. 1937). 

185 14 U.S.P.Q. 314 (Pa. C.P. 1957). 
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ing the decision in Haelan Laboratories v. Topps Chewing Gum,'** the court con- 
cluded that the plaintiff sought to vindicate, in the first count, not his right of 
privacy, but a right which was the very antithesis of the right of privacy—namely, 
the right to share in the income derived from the public exposure of his likeness 
and name. Therefore, there was no invasion of the plaintiff's right of privacy. 

On the count of unfair competition, the court held that the plaintiff had an en- 
forceable property right in the good will and commercial value of his name and 
photograph in connection with the game of golf. Therefore, the defendant's act 
of publishing and advertising the book constituted unfair competition as to the plain- 
tiff in as much as by such act, the defendant misappropriated a property right of the 
plaintiff. 

Thus far, the court followed precedent, and while the decision strengthens the 
line of cases protecting a vague property right of a performer in his performance 
and the publicity value derived therefrom, it adds nothing to the theory. The 
significance of the decision lies rather in the fact that the plaintiff was successful 
on his claim under the third count—iz., a violation of his “right of publicity.” 

The court, in discussing the third count of the complaint, once more referred to 
the Haelan Laboratories case and analyzed the term “right of publicity” used in 
137 


that case by the Second Circuit Court, saying: 
As we view the “right of publicity” . . . it is but another way of applying the doctrine 


of unfair competition. In essence, it is calling the property right, which must be found 
to exist in an unfair competition case, a “right of publicity”... . 


The court expressed the view—rightly it is submitted—that a number of cases 
concerning complaints by public figures for invasion of their right of privacy should 
have been decided by applying the doctrine of unfair competition to a property 
right newly labeled the “right of publicity,” instead of by granting relief under 
a privacy statute in situations not properly within its scope. 

Thus, the “right of publicity” as an aspect of the doctrine of unfair competition 
has been further developed by the Hogan decision. Once this right is generally ad- 
mitted as a property right, the question, as pointed out by Hogan, is simply 
whether or not the plaintiff is justified in claiming a misappropriation of his right 
of publicity. If there is misappropriation, relief is available under the doctrine of 
unfair competition. 


C. Foreign Law 


Legal protection of performers is much less developed abroad than it is in the 
United States. Largely as the result of this lack of protection, performers are rarely 
in a position to obtain favorable individual contracts and encounter even greater 
difficulties in making satisfactory collective agreements with motion picture pro- 
ducers. The laws of the few countries which specifically protect performers usually 


188 502 F.2d 866 (2d Cir. 1953), cert. denied, 346 U.S. 816 (1953). 
197 114 U.S.P.Q. at 320. 
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limit their protection to sound recordings and seldom protect performers against 
secondary use of these performances; other countries give performers some small 
protection under unfair competition or labor statutes. For purposes of comparison, 
a brief survey of these laws may be of some interest. 


1. Austria 

The Austrian copyright law’®* probably provides better protection to the per- 
formers than does any other European law. Any person reciting or performing a 
work of literature or music has the exclusive right to record and broadcast his per- 
formance.'** Where a performance entails collaboration of several persons under 
a single director, the rights of exploitation vest in the director and the stars.'*° How- 
ever, where a performance is to be broadcast, the question whether such exploitation 
is permitted is governed by the agreements controlling the legal relationship between 
the performers and the manager.’*’ In other words, whether a performer has any 
rights in televising a motion picture in which he participated, depends on his 
contract. 


2. France 

Statutory protection of performers is nonexistent in France, and protection under 
general rules of law is held to a minimum by the courts on the theory that only 
authors are entitled to benefit from literary and artistic property.*? The contracts 
between motion picture producers and performers show that almost total lack of 
legal protection of the performer aggravates the weak bargaining position of the 
performer due to the generally bad economic position of the French motion picture 


industry. For instance, one of the standard employment contracts contains the 


following provisions: 

The producer has the right to exploit the film at his exclusive profit, including 
recording, radio, and television broadcasting. The work week covers six full work- 
ing days. The producer is under no obligation to extend the employment contract, 
even though the film is not completed, and he may interrupt the employment up 
to six working days, during which time the performer is not entitled to any pay. 
The producer may substitute another performer without any payment other than 
the agreed salary and may transfer all rights and obligations under the contract, pro- 
vided only the performer is paid his agreed salary. In case of any grave difficulty 
beyond the control of the producer (e.g., strikes, restrictions on the use of electricity 


188 Taw of April 9, 1936, as amended. 

1° Id. § 66(1). 

9 Id. § 66(2). 

1 Id. § 66(3). 

2 Civ. Trib. Seine, Nov. 9, 1937, D.A. 1940.118. There, the court said that as far as financial 
rights are concerned, only the author has an artistic property right, and not the actor or performer. 
Where a performance is incorporated on a sound track of a motion picture, the performer is presumed 
to have transferred all property rights at the time he received payment for recording his performance. 
See also Civ. Trib. Seine, April 23, 1937, D.A. 1939.129. This decision did, however, grant to the 
performer a “moral right” in his performance. Accord, Civ. Trib. Seine, March 8, 1954, [1954] Semaine 
Jurisdique II. 8114; Civ. Trib. Seine, Dec. 19, 1953 
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or film), the producer has the right to rescind the contract; in that case, the per- 
former may keep the salary received, but is entitled to no other payment. 


3. Germany 

The German copyright law protects performers as adapters in the case of sound 
recordings.’** In other cases, performers have to rely on the provisions of the Civil 
Code,"** or on the law concerning unfair competition.’** 

Employment contracts between producers and performers seem to be limited 
to provisions concerning salaries, vacation pay, etc.; the legal relationship between 
the parties is regulated by a still valid decree of the former Nazi Ministry of 
Labor.'** This decree provides in part as follows: 

All property rights in the motion picture belong to the producer, including all 
rights to use the motion picture in ways unknown at the time the contract between 
producer and performer is made. Use of the motion picture on television is spe- 
cifically granted the producer, provided the artistic reputation of the performer is 
not thereby damaged. The producer may cut or change the film, even after com- 
pletion. Only the producer has the right to distribute publicity releases concerning 
the activities or pictures of the performer. Where a contract provides for the 
making of two feature films or employment for at least one year, the performer 
may not distribute his likeness to others for commercial purposes, even though such 
likeness may not refer to his employment. The producer may use the name and 
likeness of the performer for purposes of publicity. The performer has a right to 
screen credit, or to credit in connection with publicity, only where the contract 
expressly so provides. Further, the performer agrees to accept another role in the 
same film, or perform in a different film. If the services of a director or performer 
are not used within five months after the contract has been made, he may give one 
month’s notice; after that time, the contractual relationship is terminated, without 
either party being liable for damages. Regular working hours are from 9 a.m. to 
7 p.m.—i.e., ten hours per day. Overtime is paid at the rate of 25 per cent additional 
pay, 50 per cent for Sundays and holidays. Where the services of the performer are 
not used for reasons beyond the producer’s control, the performer is not entitled to 
any payment. However, during such time, he may work elsewhere, provided such 
other employment does not interfere with the plans of the first employer. 

The German Draft Copyright Law of 1954 contains a whole chapter on pro- 
tection of the performer.'*? Thus, the artist whose performance has been filmed is 

148 Law of 1901, § 2, as added by the Act of 1910. However, the right of the performer is presumed 


to have been assigned to the record manufacturer unless there is an express reservation. German Supreme 
Court, Nov. 14, 1936, G.R.U.R. 1937, 73. 

144 Civil Code §§ 823, 826. 5 Taw on Unfair Competition § 1. 

14° Tarifordnung fiir Filmschaffende, Aug. 19, 1943, passed under §§ 32(3) and 33 of the Labor 
Law of Jan. 20, 1934. ‘As has been noted heretofore in this paper, the Tarifordnung has had a 
significant effect on authors’ contracts with producers, even though it was not specifically applicable 
thereto. , 

147 Sections 73-81. 
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entitled to equitable payment for use of the motion picture on television, unless 
the performer is an employee of the telecaster and the performance took place 
within the scope of the employment and as part of his salaried duties.’** 


4. Great Britain 

The Dramatic and Musical Performers’ Protection Act, 1925 
a summary remedy against unauthorized use of their sound recordings,’™ without, 
however, creating any specific right.’"' There is no statutory protection of per- 
formers in the case of visual performances.’™ 

British motion picture performers operate under one of two standard agree- 
ments. Artists engaged for a film on a daily salary basis are subject to the agree- 
ment dated December 5, 1947, between the British Film Producers’ Association and 
the British Artists’ Equity Association. Crowd artists, stand-ins, and doubles work 
under the Studio Standard Agreement, dated October 27, 1947, between the British 
Film Producers’ Association and the Film Artists’ Association. Some of the clauses 
of the first-mentioned agreement may be of interest here. 

Producers must use a standard form of engagement’ which provides for min- 
imum guaranteed periods of employment and salary. In the case of being on loca- 
tion more than 30 miles from London without working, the performer is entitled to 
half salary. Working hours normally are a period not exceeding nine hours,’™® 
overtime being paid at the rate of time and a half in the case of performers receiving 
£30 or less per day.*°* The producer has the right to use the performer’s likeness, 
autograph, or biography in connection with publicity of the film; but he may not 
use the performer’s photograph or name in connection with the publicizing of 
other commercial goods without the performer’s consent.** The performer, during 
his engagement, may not, without the producer’s written consent, grant press, radio, 
or television interviews dealing with the film, but he is entitled to the producer’s 
consent (not to be unreasonably withheld) to the issue of any statement necessary 
for the protection of his reputation, such statement to be issued through the pro- 
ducer’s publicity department."** The performer is not entitled to claim any com- 
pensation in respect of loss of publicity or reputation in the event his engagement 
is terminated or his part in the film is omitted or changed.’ 

In the case that production of the film is prevented by reasons beyond the pro- 
ducer’s control, the producer may suspend the contract for the duration of the 
emergency,’ or terminate the engagement on five working days written notice 


49 gives performers 


48 Draft Copyright Law of 1954, § 74(2). 

149 15 & 16 GEO. 5, c. 46. eo 4. 

*®1 See Report of the Copyright Committee, presented by the President of the Board of Trade to 
Parliament, Oct. 1952, at p. 62. 

19 15 & 16 Geo. 5, c. 46, §§ 13 and 40 protect the copyright owner of a motion picture against un- 
authorized televising. 

*®8 Studio Standard Agreement cl. 5 and 6. Ot ee: he ws 

8 Fg. cl. 12. 88 Td. cl. 15. 

187 Id. cl. 18(a). 188 1d. cl. 18(b). 

18° Td. cl. 18(d). 100 Id. cl. 22(a). 
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upon payment of all salary due for services prior to the date of stoppage.'®’ If, after 
three weeks of suspension, the producer retains first call on the performer, and if 
the suspension continues beyond that time, the performer is entitled to a stipulated 
amount’™ to a maximum of £100 per week. 


5. Mexico 

The new Mexican copyright law’® contains a definite provision for the protection 
of performers. Under article 68, performers of works performed on radio, television, 
in a motion picture, or by any other means capable of reproducing sound or image 
are entitled to payment for the use of their performance. In the absence of express 
agreement, this payment will be regulated by tariffs issued by the Secretariat of 
Education." If two or more performers are involved in the performance, the 
payment is distributed in such manner as they may agree. Thus, performers have 
a right to payment for televising their performance in a motion picture, even if they 
have no property right in the performance. 

The organizations of actors and screen directors have concluded detailed col- 
lective agreements with the Mexican Film Producers’ Association. The present 
agreement between producers and actors is dated September 9, 1953, and contains, 
inter alia, the following provisions: 

Any individual agreement between producer and performer without consulting 
the Union, is null and void,’® as is any agreement deviating from the provisions 
of the collective agreement, except where the individual agreement is more favor- 
able.’ Service contracts may not be transferred or assigned by the producer with- 


out prior express consent of the performer and permission by the Union.’® Maxi- 
mum daily working time is eight hours during daytime, seven hours during the 
night, and seven and one half hours in a “mixed” day.’® 

Three forms of individual contracts are permissible under the collective agree- 


ment: 

(1) contracts per film, with a maximum of five work weeks, and minimum 
salaries of 11,000 pesos for stars and 7,700 pesos for “first parts.”?® 

(2) contracts on a daily basis with double pay for overtime, and 357.50 pesos per 
day with a two day minimum for “first parts.”?“° 

(3) contracts per film with a maximum of two work weeks. But recognized 
stars are excluded from this arrangement.'*' The minimum salary for featured 


performers is 7,000 pesos. 
The actors’ minimum basic agreement is almost exclusively concerned with 


working conditions and minimum salaries; the screen directors’ agreement,” in 


2°) Ibid. id ls. 

*°8 Published in 219 Diario OriciaL no. 50 (1956). 

*°*The writer is not informed whether these tariffs have yet been promulgated. 
1°85 519 Diario OFiciaL no, 50, § 5a (1956). 

188 1d. § 7a. 7 Id. § 18a. 

2? 7d..§ 218. 169 Id. § 274. 

170 Id. § 27a(b). 111 Id. § 27a(c). 

‘73 Screen Directors’ Contract, July 27, 1955. 
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addition, stipulates certain rights which must be granted to the director. For in- 
stance, the name of the director must appear on the main title card for not less 
than ten feet, and no other name may be shown.'”? The director’s name must also 
be mentioned, with appropriate credit, in all publicity."* Minimum salaries are 
based on a per film and time basis,’™ and the total salary is due only if the producer 
does not wish the director to complete the motion picture.’”® 


D. The “Neighboring Rights” Conventions 


The first concrete expression of the effort to protect performers by international 
agreement was made at the revision conference for the Berne Convention held in 
Rome in 1928.'77 Voeu No. 5 Concerning the Protection of Performing Artists, 
proposed by the Italian delegation, read as follows :'7° 
The Conference recommends that the Governments participating in the work of the 


Conference consider the advisability of adopting measures intended to protect the rights 
of performing artists. 


In 1938, a committee of experts on the rights of performers, broadcasting, tele- 
vision, and mechanical reproduction of sound met in Geneva and came to several 
“conclusions” on performers’ rights. Point three of these conclusions provided in 
part as follows: 


The performer is entitled to claim from his employer a separate renumeration . . . if his 
performance is broadcast, even when his contract contains no provisions to that effect. 


In 1939, the International Institute at Rome for the unification of private law 
convened a special committee of experts at Samaden, Switzerland, which drafted 
two conventions, the first one concerning the protection of performing artists and 
of producers of phonograph discs and similar instruments, and the second one 
“concerning the protection of radio emissions.” 

The Belgian Government proposed another provision regarding the protection 
of performing artists to be inserted by the Brussels conference of 1948 in the re- 
vised Berne Convention.'” However, largely due to the opposition of the authors’ 
societies, no provision on performers’ rights was included in the convention; instead, 
the conference adopted another voeu.’*° 

Through the efforts of the Berne Union and the International Labor Organiza- 
tion, a mixed committee of experts met in Rome in November 1951 and drafted a 

399 1d. § 40. oe is. § a2. 

178 1d. § 45. 81d. § 46. 

*77 The International Labor Organization began to consider performers’ rights in 1926. 

178 AcTES DE LA ConFERENCE 350 (1928). 

17° This proposal read: “Article 11 quater. The performance of a work which has or has not 


fallen into the public domain shall be protected subject to conditions to be established by the national 
legislation of each Union Country.” 

789 “Voeu No. VIII, concerning the rights neighboring on Copyright, and particularly the protection 
of performing artists. Considering that the interpretations of performers have an artistic character, the 
Conference recommends that studies on neighboring rights be actively pursued particularly in regard 
to the protection of performing artists." Acres pE La Conrérénce 587 (1948). 
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“preliminary draft international convention regarding the protection of performers, 
manufacturers of phonographic records and broadcasting organizations.” This so- 
called Rome Draft Convention gave the performers the right to authorize (or pro- 
hibit) the recording, communication to the public, and broadcasting of his per- 
formance.’** This draft convention was followed by a similar draft approved in 
July 1956 by a committee of experts which met in Geneva under the auspices of 
the International Labor Organization. Finally, another committee of experts on 
neighboring rights met in Monaco in March 1957 and produced a third draft con- 
vention. 

The Monaco Draft Agreement, like the previous draft conventions, does not 
cover domestic situations, but “purports to regulate only situations in which rights 
and obligations extend across national frontiers.”"** There seems to be no point in 
discussing these draft agreements in any detail, for they refer to protection of per- 
formers only in regard to their right to control live performances’ and acoustic 
recordings of such perforsnances.’** Article two of the Monaco Draft Agreement 
provides in part that “the protection provided for by the preceding paragraph [i-., 
national treatment in all states} shall include the prevention of fixation and broad- 
casting of a live performance when such fixation or broadcasting was not expressly 
or tacitly consented to by the performing artist.” The word “performance” is de- 
fined’® as “the performance of literary or artistic works,” and in the explanatory 
statement, it is pointed out that “it was held to be necessary to make this clarification 
primarily in order to avoid the impression that athletes, prizefighters, and other 


persons not performing literary or artistic works were within the scope of the 
draft.” Furthermore, according to article six of the Monaco Draft Agreement, “no 
provision of this agreement may be interpreted as applying to the copying or any 
use (exhibition, broadcasting, or otherwise) of motion pictures or other visual and 


audio-visual fixations.”?** 


Thus, the scope of the Monaco Draft Agreement is limited to sound recordings of 
literary and artistic works. Consequently, this “neighboring rights” draft convention 
has little or no bearing on the questions with which we are concerned here. 


E. Some New Forms of Business Organization 


Reference has been made to the manner in which both authors and performers 
seek to protect the value of their services by contractual arrangements with pro- 
ducers. Above the lower echelon of performers, where contracts are quite standard- 
ized, one encounters many ingenious contractual variations designed to afford special 
protection to the “star” and particularly to aid him in retaining some portion of 

181 Rome Draft Convention art. 4(1) (1951). 

482 Explanatory statement accompanying the Monaco Draft Agreement. 

88 Monaco Draft Agreement art. 2(2) (1957). 

184 Tq. art. 2(3). 185 Id. art. 2(7). 

18° The explanatory statement to the Monaco Draft Agreement tells us that “as to performing artists, 
article 6 of the draft means that they are not granted any rights in respect to the copying or use of 
visual or audio-visual fixations.” 
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his earnings as against the onslaught of the tax collector. Also, the entertainment 
industry takes on an ever more cosmopolitan flavor as actors and writers leave their 
native countries for extended periods in order to immunize themselves from taxa- 
tion in their native countries. 

One of the offshoots of the unrelenting pressure of taxation has been the forma- 
tion by various performers and writers of small production companies, which can 
be used to secure capital gains treatment. Here the “talent” protects the value of 
its services as against producers by simply becoming a producer of television shows 
and movies. 

This process is not an easy one in view of the fact that the motion picture pro- 
ducers are producing more and more television films. However, the small pro- 
duction company has several advantages over the large producer: it is more flexible, 
and the range of its production cost is somewhat lower. These two advantages are 
still increased if the company is owned by the performers of the shows it produces 
or, at least, if it provides the star. The reason for the last named advantage is that 
the public gets surfeited with seeing the same show with the same performers every 
week and that stars become less and less willing to sell their services for weekly 
shows and are, therefore, more difficult to obtain. The possibilities for a producing 
company are then the better, the more stars it has available without having to hire 
them from the outside. Writers or adapters find it equally advantageous to form 
their own companies with their own stars, because in many instances, the creator 
loses control over the television show once the pilot film is completed. In some 
cases, where the creator is in a weak bargaining position, he has to be content with 


a small percentage of the royalties lasting only for the first time the show is on the 


air. 

Another approach to the problem is the collaboration of sponsors in financing or 
cofinancing programs made by independent producers and those controlling the 
programs. 

This development toward small, independent producing firms is stil] fluid and 
cannot yet be fully appraised. An analysis at this time would, therefore, be prema- 


ture. 
IV 
CONCLUSION 


This article discusses the rights of authors and performers with reference to 
both legal theory and economic organization. What justification is there for treat- 
ing the problems of creators and performers in the same article, and what is the 
relevance of economic organization and activity to such joint treatment? 

A successful motion picture or telecast must combine good creative art (story and 
direction) and good performance. But in considering legal protection of authors and 
performers, a distinction must be made between the two groups, because legal pro- 
tection of each of the two groups rests on a different foundation. Authors’ rights 
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(even including those of directors) may be based either on the Copyright Act or on 
the common law, whereas performers must rely entirely on common-law protection, 
notably the theories of unfair competition, common-law literary rights, and in some 
cases, the right of privacy or the right of publicity. While the protection of creators 
is thus relatively clear-cut in theory, the legal basis of performers’ protection is still 
in the process of rapid evolution. 

An evaluation of the rights of authors or performers on the sole basis of the law 
involved—z.e., applicable statutes and court decisions—would not rest on a firm foot- 
ing. Discussion of the legal protection of these rights, without some assessment of 
the extent to which the protection is really effective within the matrix of economic 
organization and activity, would result in a limited or even distorted view of a 
complex situation. 

The French entertainment industry proves this point. Seemingly, the French 
author enjoys the most complete legal protection yet devised; but he is probably 
much less favored than the American author who, through joining with his fellows 
in a solid organization, has been able to attain an enviable bargaining position in 
motion pictures and television, where such a position has large financial values 
attached to it. Similarly, because they are highly organized, performers in the 
United States are much better off with only common-law protection than per- 
formers in some other countries who, technically, enjoy protection under copyright 
statutes. Moreover, in any small or financially weak movie or broadcasting in- 
dustry, the talent groups may discover that even though the law grants them perfect 
protection and even though they are able to conclude favorable agreements with the 
producers, the first time they endeavor to take advantage of or enforce those agree- 
ments the unstable nature of the industry renders them powerless. 

Thus, the law is complemented by contractual relationships between talent and 
producers which, in turn, depend on the standing of the movie and television indus- 
tries in the national economy and, largely as a consequence of this standing, on the 
relative economic power of authors, performers, and producers. Since legal protection 
alone cannot guarantee talent an appropriate share of the revenues of the industry, 
discussion of both the legal and the economic aspects of their position is essential 
to an understanding of the position of talent in the entertainment industry. 

It will be observed that despite the many legal and economic cross-currents, 
there is at least one unifying thread—the gradual development of new legislation, 
treaties, precedents, organization, and contracts to expand the right of the writer or 
performer to share in the economic benefits that flow from his creativity. In the 
dynamic entertainment industry, clearly finis has not yet been written to such 


development. 





SOME COMMENTS ON THE BRITISH TELEVISION 
ACT, 1954 


Dennis Lioyp* 


A careful reading of the contents of the Television Act, 1954,' reveals a remarkable 
collection of vague and ill-defined duties, as well as other provisions, which may 
occasion surprise to the vigilant reader and which certainly are deserving of at least 
brief note and comment. It is the object of this article to draw attention to some 
of the more conspicuous of such matters. 


I 
INDEPENDENT TELEVISION AUTHORITY 


A. Functions 

Section 1 of the Act provides for creation of the Independent Television Authority 
and lays down its functions.? The Authority is a body corporate,’ and it is not to be 
treated as exercising functions on behalf of the Crown for the purpose of the enact- 
ments and rules of law relating to the privileges of the Crown.* The object of this 
latter provision is to avoid the effect of certain presumptions which might otherwise 
apply. For example, the Crown is presumed not to be bound by any Act of Parlia- 
ment unless there is express provision or a necessary implication to this effect; and 
this presumption also extends to any body which can be regarded as a mere agent 
of the Crown.’ The Crown in this context really means the Executive Government. 

The functions of the Authority are somewhat hazily defined as to provide, for a 
period of ten years, television broadcasting services, “additional to those of the 
British Broadcasting Corporation and of high quality, both as to the transmission 
and as to the matter transmitted.” Not surprisingly, no criterion is afforded as to 
how such quality is to be assessed or by whom, and this provision, like many others 
in the Act, may be regarded as a pious hope or as brutum fulmen, according to 
whether one adopts the viewpoint of the legislator himself or of the aggrieved viewer 
desirous of securing the implementation of this particular statutory duty. As the 
enforceability of this duty gives rise to questions similar to those evoked by other 
provisions of the Act, it is proposed to postpone any general comment on this matter 
until some of the other detailed provisions of the Act have been referred to. 

® LL.B. 1935, University of London; B.A. 1937, M.A. 1941, Cambridge University. Of the Inner 
Temple, Barrister-at-Law, Quain Professor of Jurisprudence, University of London. 

12 & 3 Exiz. 2, ¢. 55. 

"Id. § 1. | 

* Id. First Sched., par. 1. 

“Id. § 1(12). 

*See Tamlin v. Hannaford, [1949] 2 All E.R. 237 

*2& 3 Exiz 2, c. 55, § 1(1). 
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B. Membership 


It will also be observed that by section one the members of the Authority are to be 
appointed by a Minister of the Crown, viz., the Postmaster-General, from persons 
“appearing to him” to be qualified for the office. They are to hold offices for such 
period, not exceeding five years, as the Postmaster-General may fix when he appoints 
them; but he may at any time direct that any member shall cease to hold office. 
The casual reader may, therefore, be pardoned if he reaches the conclusion that the 
word “independent” in the designation of the Independent Television Authority 
refers to independence from the BBC, and not from the Government. This view, 
however, would not be altogether well-founded, for it appears to be the general 
policy of the Act that the I.T.A. should, broadly speaking, function independently, 
subject to certain specific powers of government control conferred by section nine. 
Thus, under this section, any Minister may require the Authority to broadcast any 
specified announcement; or, in the case of the Postmaster-General, to refrain 
from broadcasting any matter or class of matters specified. The Postmaster-General 
may also give directions as to the maximum and minimum times of broadcasting; 
and there are other powers specifically conferred on the Postmaster-General under the 
Act. Moreover, the same general policy on the answerability of Ministers for the 
activities of independent quasi-governmental statutory bodies applies to the I.T.A. 
as to such other bodies as the BBC itself, or nationalized corporations like the 
Transport Commission. The established rule here is that the relevant Minister can 
be questioned in Parliament on broad issues of policy, but not as to the day-to-day 
functioning of the statutory body.’ 

Members of Parliament and Governors of the BBC are disqualified from becoming 
members of 1.T.A.§ Also, the Postmaster-General must satisfy himself that members 
of the I.T.A. have no “financial or other interest” likely to prejudice the discharge 
of their duties. How he is to do this and what happens if he does not, nowhere 
appears, save that the Postmaster-General has power to require such information as 
he considers necessary from any member or proposed member. Failure to comply 
would presumably result in nonappointment, or dismissal, in the case of an existing 
member. The Postmaster-General is also solemnly adjured to have particular regard 
to a member having an interest in any advertising agency, or in any business 
concerned with the manufacture or sale of wireless equipment, or whose business is 
that of a program contractor. The reason for the first and third of these is fairly 
obvious; less apparent is why the owner of a number of retail shops selling radios is 
regarded by Parliament as being probably unsuitable to act as a member of I.T.A. 
The meaning of “financial or other interest” is far from clear; it is, however, probably 
wide enough to cover a shareholder in a company, and for this purpose, it can be 
compared with the far narrower phrase, “independent as to finance,” in section 5(2), 
which is referred to later in this article. 


™See Jonny A. G. GrirrirH aND Harry STREET, PRINCIPLES OF ADMINISTRATIVE Law 285 (1952). 
*2 & 3 Exiz. 2, c. 55, § 1(6). 
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C. Programming Criteria 

Section three is an interesting section, imposing on the I.T.A. a series of duties 
that would probably baffle a Solomon. Among other things, the I.T.A. is required 
to insure that any programs broadcast,’ 

(a) do not offend against good taste or decency, encourage crime or disorder, 
offend public feelings or refer offensively to any living person; (Would this include 
references to notorious criminals?) 

(b) maintain a proper balance as to subject matter and a high general standard 
of quality; (A proper balance as to what against what, one may ask. And what is 
a proper balance, and just how high is a high general standard? Like Pontius 
Pilate, we need not pause for an answer, for none is vouchsafed.) 

(c) present any news with “due” accuracy and impartiality; (The word “due” 
is almost too good to be true. What degree of inaccuracy is permissible before it 


becomes “undue”?) 
(d) contain “proper” proportions of British origin and performance; (How 
much alien intrusion is to be borne before the limits of propriety are exceeded?) 
(e) preserve due impartiality as regards matters of political or industrial contro- 
versy or relating to current public policy; (It may surprise readers that a program 
designed to encourage increased roadbuilding has recently been banned by I.T.A. 


on this account.) 

(f) include no matter designed to serve the interests of any political party, except 
as to relays of the BBC’s series of party political broadcasts, and as to “properly 
balanced” discussions where the participants put forward arguments of a political 
character. (Presumably, in assessing the relative weight of the contestants and the 
force of their arguments, to adopt a favorite judicial phrase, “no nice scales will be 
used.”) 

It is indeed difficult to take very seriously this solemn enactment of the legislator’s 
own doubts about the possible implications of injecting the system of commercial 
television into the national life. Certainly, this pompous asseveration of the need for 
“proper” standards, within any hint as to what they are or as to how they are to be 
judged, would appear on the face of it to confer on the I.T.A. a kind of over-all 
censorship likely to be of minimum effect in preserving cultural standards, but 
capable of being used in a Mother Grundyish or pedantic fashion so as, for instance, 
to impede the showing of serious drama which might offend decency in the sense 
sometimes invoked under the Obscenity Act of 1857,’° or programs which are deemed 
to overtip by a hair’s breadth the elusive quality of “due impartiality.” 

Religious services or propaganda relating to matters of a religious nature, and 
also items designed to give publicity to the need of charities, are not to be included 
without the prior approval of the Authority." 


*Id. § 3(1). 
1940 & 21 Vicr., c. 83. Cf. the author's article, Obscenity and the Law, 9 Current Lecat Pros- 


LEMS 75 (1956). 
12 & 3 Exiz. 2, c. 55, § 3(4). 
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Section eight provides for the appointment of certain advisory committees to 
afford much-needed assistance to the I.T.A. in its negotiation of the various tight- 
ropes on which it is ordered to parade under section three. These include a com- 
mittee representative of “the main streams of religious thought” in the United 
Kingdom (a category which Parliament wisely refrains from indicating more spe- 
cifically) to advise on matters of a religious nature to be included in broadcasts; 
a committee representative of persons and bodies concerned with standards of ad- 
vertising to advise the I.T.A. as to this and to prepare and submit to the Authority a 
code of conduct of this purpose;’* and also a committee representative of those 
concerned with child welfare and education to advise as to programs for the young. 
There follows the delightfully nebulous duty of the Authority to comply and secure 
compliance with the recommendations of any such committees, subject to such excep- 
tions and modifications as may appear to the Authority to be necessary or proper. 


D. Advertisements 

Concerning the advertisements to be included in the broadcast program, apart 
from any code of behavior recommended by the committee referred to in section 
eight, a number of rules are laid down in the Second Schedule to the Act. These 
contain quite a few ill-defined obligations of the type which, as we have seen, 
permeates almost every aspect of this well-meaning but sloppily-drafted measure. 
Thus, advertisements must be “clearly distinguishable” from the rest of the program; 
they may only be inserted at the beginning or end of the program or in “natural 
breaks” therein; there must be no “unreasonable discrimination” against or in favor 
of any particular advertiser; and no advertisement is to be directed towards any re- 
ligious or political end or relate to any industrial dispute. The charges to be made by 
program contractors are to accord with tariffs fixed by them and published in such 
form and manner as the Authority may determine. 

The Authority also has the duty to consult with the Postmaster-General as to the 
classes and descriptions of goods or services which must not be advertised and the 
methods of advertising which must not be employed; and the Authority must carry 
out any directions of the Postmaster-General in these respects.’* This is to enable 
the Postmaster-General to assure that television is not used for advertising goods, 
such as contraceptives, or services such as those of marriage bureaus, which are re- 
garded as unsuitable to be advertised by the medium of television.’ 


E. Program Contractors 


Section five is a section that raises some nice problems. The section imposes on 
the Authority the duty “to do all that they can” to secure that persons who are dis- 
qualified persons do not become or continue as program contractors, either alone or in 
partnership with others. Broadly speaking, the following persons are disqualified: 


194 code to this effect was published in June 1955 entitled “Principles for Television Advertising.” 


‘185 & 3 Exaz. 2, c. 55, § 4(5). 
*See “Principles of Television Advertising,” supra note 12, which have been approved by the 


Postmaster-General. 
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(a) individuals not ordinarily resident in the United Kingdom and corporations 
incorporated outside the United Kingdom; 

(b) advertising agents; and 

(c) corporations under the control of any such persons as the foregoing, or having 
as their directors, officers, or servants anyone who is a disqualified person by reason 
of being an advertising agent. 

Some of the consequences of this provision seem a little strange. Thus, it would 
exclude as program contractors a partnership between Smith living in England 
and Jones who only spends three months a year in the United Kingdom, whatever 
their respective shares and voting rights in the partnership; while it would include 
a company registered in England, some of whose shareholders are foreigners re- 
siding abroad, provided they do not have control of the company. And two for- 
eigners living in England could form a partnership to act as contractors within this 
provision, whereas a company merely registered abroad but whose undertaking, 
shareholders and directorate are located in England is excluded. Also, an English 
subject or corporation could not undertake a partnership with a person resident 
abroad or a foreign company for the purpose of acting as a contractor, but there is 
apparently nothing to stop them entering into any arrangement which falls short of 
a partnership, e¢.g., an agreement with a foreign company to hire equipment and pay 
a rent for it based on a percentage of net profits.’” It must, however, be emphasized 
that section 5(1) is only concerned with the question, who is a disqualified person, 
and that the Authority still retains an unqualified discretion as to accepting or 
rejecting anyone who applies to become a program contractor. 

Section 5(2) lays down the Authority’s duty to do “all they can” to secure that, in 
supplying programs, there is “adequate competition” between a number of program 
contractors “independent of each other both as to finance and as to control.” Save 
that the meaning of “control” is later defined with reasonable precision in section 
nineteen, it would be difficult for a legislator to have expressed its wishes or intentions 
in more nebulous terms. Apart from the impossibility of knowing to what lengths 
the Authority is expected to go to fulfill its statutory duty, what constitutes “ade- 
quate competition” for this purpose, and what meaning can be ascribed to financial 
“independence”? It would seem that financial independence is not the same as a 
financial interest falling short of control; for even assuming that a minority share- 
holder can be said to have a financial interest in his company,"® it seems clear that in 
no real sense can the company be said to be in a state of dependence towards him. 
Hence, it would seem that there would be no want of adequate competition within 
the section merely because a particular program contractor was already a minority 
shareholder in another corporation, which is itself a program contractor. Pre- 
sumably, however, there would be some measure of financial dependence within the 


18 See Partnership Act, 1890, 53 & 54 Vicr., c. 39, § 2(3). 
*® See, on this, the discussion in L. C. B, Gower, PrincipLes of Mopern Company Law 319 ¢¢ seq. 


(ad ed. 1957). 
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section if one contractor (and possibly even a minority shareholder of such a con- 
tractor) had advanced money on loan to another contractor, whether by way of 
debentures or otherwise. And what if a single individual holds considerable stock 
in several corporations that act as program contractors? One cannot help feeling 
that Parliament should either have made up its mind clearly what type of financial 
interlocking it desired to exclude or have simply left it to the 1.T.A.’s general dis- 
cretion to see that competition was maintained; the existing provision seems to pro- 
vide for the worst of both worlds by merely encroaching on the I.T.A.’s discretion 
and, at the same time, affording too narrow a test of the type of interlocking arrange- 
ment which might at some time or another be regarded as undesirable. 


F. I.T.A. Contracts 


As to the contracts to be made between the I.T.A. and the program contractors 
who are to provide the programs to be broadcast from the Authority’s transmitter, the 
Act lays down a number of provisions that all such contracts are to contain.’ These 
include such matters as provisions to enable the Authority to require advance copies 
of scripts and programs; to require the making of visual and sound records of pro- 
grams and the production of these to the Authority for examination or reproduction; 
and for reserving to the Authority power to forbid any broadcasts or to require that 
nothing shall be broadcast without its previous approval. An interesting require- 
ment is that all contracts must provide for a penalty clause in the event of breaches 
by the contractor."* The maximum penalty is not to exceed £500 on a first occasion, 
£1,000 on a second occasion, and £1,500 on any subsequent occasion. Further, any 
dispute as to the liability to pay a penalty, or as to the amount payable, is to be 
determined by arbitration. At common law, such a penalty clause would almost 
certainly have been held to be void as being in terrorem and not a genuine pre- 
estimate of the probable damage which might be suffered by the Authority.’ 

Every contract is also to contain a provision reserving to the Authority the abso- 
lute right, if breaches have occurred, to determine or suspend the transmission of the 
contractor’s programs, without compensation.”” Before the Authority can take this 
drastic step, however, penalties must have been paid or have been adjudged payable 
on at least three separate occasions, and the contractor must also have been given 
a reasonable opportunity of making representations. This right is quite apart from 
the general right of the Authority to accept as a repudiation of the contract any 
breach which goes to the root of the contract.”" 


G. Legal Nature of Duties 
Reference has already been made to the many rather vaguely-formulated duties 
imposed on the Authority under the Act and to the problem whether such duties 
can be regarded as in any sense legally enforceable. A typical example is the duty, 


175 & 3 Exiz. 2, c. 55, Third Sched. 8 Id. § 6(2). 
See Dunlop Tyre Co., Ltd. v. New Garage Ltd., [1915] A.C. 79. 
9° > & 3 Exiz. 2, c. 55, § 6(3). 1d. § 6(4). 
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already mentioned, to maintain, in regard to programs broadcast, a high general 
standard of quality. Can such a duty be enforced, and, if so, in what way, and by 
whom? Or is it no more than a mere pious expression of hope, incapable of legal 
execution ? 

It should be borne in mind in this connection that similar provisions are to be 
found enacted in a good many recent statutes, more particularly those dealing with 
nationalized industries. Thus, the Electricity Act of 1947 requires the Electricity 
Boards to perform such duties as promoting the use of all economical methods of 
generating electricity,” the Transport Act, 1947, provides that it is the general duty 
of the Transport Commission to provide an efficient, adequate and properly inte- 
grated system of public transport,”* and the Iron and Steel Act, 1953, imposes a 
similar duty on the Iron and Steel Corporation.** It is noteworthy, however, that the 
latter two statutes take the precaution of adding words to the effect that nothing in 
these sections is to have the effect of creating any duty or liability enforceable in any 
court or tribunal.”® Although no such proviso is to be found in the Television Act, 
1954, it seems very doubtful indeed whether such a duty as that referred to is not 
of so vague and generalized a character as to be incapable of legal enforcement. 
Moreover, as pointed out, questions could not even be put in the House of Commons 
to the appropriate Minister, unless some issue of broad policy was involved, and 
not merely a question of day-to-day administration.”* However, a question as to 
whether a proper standard of quality was being maintained might well be regarded 
as a fundamental matter of policy for this purpose, and certainly it would seem to 
be a question more fit for debate in Parliament than for the application of legal 
process. 

Other duties imposed on the Authority may, however, well be regarded as sus- 
ceptible of more precise legal definition and, therefore, be legally enforceable in 
appropriate circumstances." For instance, the Authority, as already pointed out, has 
imposed on it the duty to “do all that they can to secure that there is adequate compe- 
tition to supply programs between a number of program contractors independent of 
each other both as to finance and as to control.”** Whether a prerogative order such 
as mandamus or prohibition would lie in respect of an alleged failure to implement 
this duty is far from clear,”* but there seems no reason in principle why an action 
for a declaration and possibly an injunction might not lie in proper circumstances.*® 
Suppose, for instance, that the I.T.A. decided to give a new contract in respect of a 
new region to a company which is already a contractor in regard to another region, 
and that it is suggested that this will result in a lack of adequate competition as pro- 

9210 & 11 Geo. 6, c. 54, § 1(6)(a). ** 10 & 11 Geo. 6, c. 49, § 3(1). 

1 & 2 Exiz. 2, c. 15, § 3(1)(a). 


*® See 11 & 12 Geo. 6, c. 49, § 3(5), and 1 & 2 Exiz. 2, c. 15, § 3(2). 

** See p. 166 supra. 

* Cf. South of Scotland Electricity Board v. British Oxygen Co., Ltd., [1956] 1 W.L.R. 1069. 
> & 3 Exiz. 2, c. 55, § 5(2). 

*° For the scope of these remedies, see GrirFITH AND STREET, op. cit. supra note 7, at 225-31. 
°° Cf. Barnard v. National Dock Labour Board, [1953] 2 Q.B. 18. 
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vided by the Act. In such a case, there seems no reason why the court should refuse 
to entertain consideration of this matter, and if jurisdiction is accepted, the court 
will have to determine as a fact, on such evidence as is made available, whether by 
granting the new contract to an existing contractor the Authority is doing all it can 
to secure adequate competition. Normally, a proceeding of this kind could be 
brought only at the instance of the Attorney General (possibly at the relation of some 
private party).*? If, however, a private party could show a sufficient personal or 
pecuniary interest in the matter, it may be that he could institute such proceedings 
in his own right.*? For instance, it may be arguable that another applicant for the 
contract, whose application has been rejected in favor of the existing contractor, might 
have a sufficient interest to sue in his own right. This might be of importance if the 
Attorney General (whose discretion is unfettered) refused to take proceedings. But 
this point can only be regarded as very doubtful. There is also the question whether 
a claim for damages could be brought in any circumstances. On the whole, this 
seems very unlikely, since it would probably be held that the Act does not impose 
such a duty for the benefit of private individuals as such, but merely for the benefit 
of the public at large.** 
I] 


IMPACT OF THE TELEVISION Act 

In attempting to assess the general impact of the Television Act on broadcasting 
in England as a whole, it is desirable to approach the question with some caution, as 
it may well be thought that insufficient time has yet passed to enable the ultimate 
outcome to be predicted with any degree of reliability. Nevertheless, certain trends 
are already apparent, and these are deserving of at least brief comment in a survey of 
this kind. First, a conspicuous result already clearly apparent is the effect of tele- 
vision on sound broadcasting. The latest figures show a drop in the average number 
of sound listeners in the last three years from 9,000,000 to 3,500,000.** In the last year, 
from June 1956 to June 1957, there has been a drop of about 700,000." These figures 
are already having marked repercussions on BBC plans for future sound broadcast- 
ing, the Corporation apparently being anxious by means of measures of retrench- 
ment to counter any public criticism to the effect that television is subsidizing sound 
radio. The significance of this development is further enhanced when it is borne 
in mind that there is a public of about 17,000,000 which still only has access to sound 


* Cf. London County Council v. Attorney General, [1902] A.C. 165. 

*2 Cf. London Passenger Transport Board v. Mossop, [1942] A.C. 332, 341. 

** Cf. Cutler v. Wandsworth Stadium, [1949] A.C. 398. 

** News Chronicle (London), Aug. 14, 1957. 

*© See Economist, Aug. 17, 1957, p. 533- It is also worth noting that commercial television, which 
began by suffering heavy losses, as was generally anticipated by informed opinion, has now begun to 
pull itself “out of the red.” Thus, Associated Television, who put on commercial programs from 
London at weekends and from Birmingham in midweek, made a loss of £600,000 in its first 15 months, 
but in its second year of operation has returned a profit of £200,000 (see The Times (London), Aug. 5, 


1957, and Aug. 21, 1957. 
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radio sets.2* Moreover, the financing of sound radio, as, indeed, of noncommercial 
television as well, has been rendered more difficult owing to the rise in the cost of 
programs, due partly to general inflation, and also, more specifically, to the competi- 
tive demand between the BBC and commercial television for the same staff and the 
same artists and other providers of programs. There are already hints of pressure 
in favor of helping to finance sound broadcast by introducing commercial adver- 
tising, but so far, there are no direct signs of any governmental support for breaking 
the BBC’s remaining monopoly in the broadcasting world. 

Very relevant, however, to the question of the ousting of sound broadcasting by 
television is the matter of the cultural level of broadcasting. So far as concerns the 
standard of broadcasting in television programs, the Act itself, as has been pointed 
out, seeks to prevent some of the evils that were apprehended by that section of the 
public which feared that once the gates were lowered to commercialism, a cultural 
Gresham’s Law would operate, the higher level type of program being driven out 
by the all-powerful demand for more and more mass entertainment. Principally, it 
was feared that the BBC, which hitherto had not necessarily been moved by the fact 
that a particular program nad had only a minority appeal, might find itself con- 
strained to adapt itself to a new demand to limit broadcasting to those items which 
possessed a mass appeal. On the whole, however, it cannot be said that this trend, 
even if perceptible, has, as yet, gone very far. It is true that despite the statutory 
aspiration towards balanced programs, little has been heard since the commencement 
of commercial television of such projected programs as symphony concerts.** Yet, 
the truth may well be that television is hardly the ideal medium for such items; 
on the other hand, there is, as one would naturally expect, a marked preference shown 
by commercial television for such mass appeal items as “quiz shows” (particularly 
linked with the giving away of substantial prizes)** and for variety performances.*” 
But genuine attempts have been made to avoid the more intrusive and offensive 
type of advertising, and there has been little complaint on this score. 

It is rather on sound broadcasting that television casts its darkest shadow. Here 
it must be admitted that the BBC has acquired over the years a unique reputation for 
producing well-balanced programs catering to minority as well as mass tastes. Thus, 
the BBC has played a great role in arousing public interest in classical, and even, 
to some, if a lesser extent, in modern music. More particularly, its Third Program, 


*° As at the beginning of September 1957. The actual range of television has been continuously ex- 
tended by the opening of new stations and will soon cover practically the whole country. The BBC has 
stated that its television is already available to 97 per cent of the population of the United Kingdom. 
See The Times (London), Sept. 19, 1957. 

*™ Concerts by the Hallé Orchestra were given at first and are shortly to be resumed. 

°° The Act is particularly inept on this point since it merely prohibits the giving of prizes which are 
available “only to persons receiving that programme.” 2 & 3 Exiz. 2, c. 55, § 3(3). As the prizes are 
given not to persons receiving the program, but to individuals participating in it, this provision is 
obviously irrelevant. What practical situation it does intend to legislate for is far from clear. 

** The BBC, which has also shown some partiality for “panel games” (though not for prizes), has 
just announced its intention of indulging in the experiment of replacing these for a few months by more 
serious programs See News Chronicle (London), Sept. 3, 1957. 
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though not free from criticism on account of its “high-brow” or “egg-head” bias, has 
done much, and earned wide praise thereby, to bring before the public many items 
of undoubted value, though lacking in mass appeal, such as certain types of plays, 
poetry, modern and early music, and so forth. The vast and increasing reduction 
in the number of sound listeners undoubtedly constitutes a direct threat to this 
class of program, and the BBC has recently, as part of its policy of retrenchment, 
announced severe cuts in the broadcast times of the Third Program, as well as sub- 
stantial changes in its other services. Admittedly, the BBC has declared that it has no 
intention of abandoning its cultural mission,“ but much informed opinion in this 
country sees this as the thin end of the wedge and foresees, with increasing gloom, 
the transformation of all broadcasting into a medium of mass appeal. At the root 
of all this lies the inescapable problem of finance, and it may well be that, unless 
the country is prepared to face some substantial measure of subsidization for sound 
broadcasting, the increasing encroachment of television will spell its doom, at any 
rate in the form at present known to us. Nor can it be said that commercial sound 
broadcasting is likely to provide an effective answer to this challenge, for even if com- 
merce could, at this stage, be persuaded to take an interest in sound broadcasting, 
it is hardly likely that this could be achieved without further increasing its mass 
appeal at the expense of the less popular items. A possible compromise might be 
to hand over the lighter programs to commercial interests, while leaving the BBC 
to cater for the remainder. The danger here would be that the BBC would find 
itself more and more a minority concern, fighting a losing battle to retain its hold 
on ever-shrinking funds. 
*° See, for a statement of the BBC’s intentions, The Times (London), Aug. 21, 1957. 














© PRINTING 
® BINDING 
© ENGRAVING 


®* LITHOGRAPHING 


A complete 
Printing Service 


Catering to the requirements of discrimi- 
nating individuals. We are firm in the 
belief that North Carolina business, and 
educational institutions, are entitled to the 
best. Our more than seventy-five years of 
balanced growth in machines and know- 
how, with increased services and prompt 
delivery, are an advantage to you in 
planned printing. Let us work with you. 


mae Seeman Printery we. 


in DurHaM, NortH Caro.ina since 1885 


OUR ORGANIZATION OF PRINTING CRAFTSMEN TAKE 
UNUSUAL INTEREST IN PRODUCING GOOD PRINTING 





























DUKE LAW JOURNAL 


A law review prepared solely by students of Duke University School 
of Law and devoted to a discussion of legal topics of current interest. 


Votume VII, No. 2 (Sprinc, 1958) INcLupgs: 


Comments: 
Use of the Indeterminate Sentence in Crime Prevention and Re- 
habilitation 
An Analysis of Planned Light Industry Zoning 


Notes: 

Nonvoting Common Stock: State Constitutional Prohibitions | State 
ex rel. Dewey Portland Cement Company v. O’Brien, 96 S.E.2d 
171 (W. Va. 1957) ] 

Obscenity and the First Amendment: The Search for an Adequate 
Test [Roth v. United States, 354 U.S. 476 (1957)] 

Courts-Martial Jurisdiction and Civilian Dependents: Constitutional 
Restrictions [Reid v. Covert; Kinsella v. Krueger, 354 US. 1 
(1957)] 

Charitable Hospital’s Liability for Negligence: Abrogation of the 
Medical-Administrative Distinction [Bing v. Thunig, 2 N.Y.2d 
656, 143 N.E.2d 3 (1957)] 

Municipal Tort Liability: An Abandonment of Sovereign Immunity 
{Hargrove v. Town of Cocoa Beach, 96 So.2d 130 (Fla. 1957) ] 
Service of Process on Foreign Corporations: North Carolina Adopts 
a Restrictive Interpretation [Putnam v. Triangle Publications, 245 

N.C. 432, 96 S.E.2d 445 (1957)] 

Perjured Testimony: Its Effect on Criminal Defendants’ Constitu- 

tional Rights [Curran v. State, 49 Del. 587, 122 A.2d 126 (1956)] 


Subscription Rate: $2.00 per year 
(Two issues per year) 
Single copy price: $1.25 


Address Subscriptions and Inquiries to 


The Managing Editor 
DUKE LAW JOURNAL 
Duke University ScHoot or Law 
Durham, North Carolina 
























































The Law School of 
Duke University 


The Law School of Duke University is a member of the Association 
of American Law Schools and is on the list of “Approved Law Schools” 
of the American Bar Association. The course of study provided covers 
the wide and varied range of subjects found in other national law schools. 
The training given is designed to prepare lawyers for practice in every 
state, and in the carefully selected student body there are now students 
from a majority of the states, from several foreign countries, and from 
over 50 institutions. 

Emphasis is placed on individualization in instruction which is made 
possible by the size of the faculty, listed elsewhere in this issue. The 
proportion of full-time faculty members to students is exceptionally high. 
Under faculty supervision, members of the third-year class conduct a 
Legal Aid Clinic and this, together with an active Student Bar Associa- 
tion organized along the lines of state associations, serves to acquaint 
students with the problems and ethical responsibilities of the profession. 
In addition to Law and Contemporary Problems, the Law School pub- 
lishes the Duke Law Journal, which affords an opportunity for student 
training in law review writing. 

The Law School occupies a building in the heart of the main campus 
of Duke University. It has a well-rounded library with a collection 
of over 100,000 volumes. Ample living accommodations for law students 
are provided in the Graduate Dormitory Center. 

Although a college degree is ordinarily required for admission, stu- 
dents of exceptional promise who have superior Law School Admission 
Test scores and superior records in three years of undergraduate study at 
colleges and universities of approved standing are eligible for admission 
to the Law School. Information as to courses of study, probable expenses, 
and availability of financial aid will be sent upon inquiry to 


Tue Dean, Duxe Universtry Law Scnoor 
Box C, Duxe Station 
Duruam, Nortu Carona 




















DUKE UNIVERSITY 
SCHOOL OF LAW 


FACULTY 1957-1958 


Aagtuue Hots Evens, B.Ph., A.M., M.P.A., Ph.D., LL.D., Present or THe Univenstry. 


W. Bryan Boticn, Proresson or Law. A.B. 1917, Duke University; B.A. 1923, B.C.L. 1924, M.A. 
1927, Oxford University; Duke University since 1927. 


Jou S. Buapway, Prorzsson or Law anp Director or THe Lecat Arm Cumic, A.B. 1911, A.M. 1915, 
Haverford College; LL.B. 1914, University of Pennsylvania; President, Association of Legal Aid 
Organizations, 1940-41; Duke University since 1931. 


Epwin C, Bryson, Prorzsson or Law. LL.B. 1937, University of Oregon; General Counsel, Duke Univer- 
sity, since 1945; Duke University since 1931. 


Roainson O. Everett, Visitinc Associate Proresson or Law. A.B. 1947, LL.B. 1950, Harvard Univer- 
sity; Duke University since 1956. 
H. Craupe Horacx, Prorzsson or Law Emeritus. Ph.B. 1899, LL.B. 1900, State University of lowa; 


LL.B. 1904, Harvard University; LL.D. 1937, Tulane University; LL.D. 1939, Wake Forest College; 
- President, Association of American Law Schools, 1929; Duke University since 1930; Dean, 1934-47- 


Roszar Krawen, Prorzsson or Law. A.B. 1935, LL.B. 1938, Harvard University; Duke University 
since 1947. 

Exvin R. Larry, Actinc Dean AND Proressor of Law. B.S. 1923, Bowdoin College; J.D. 1930, Univer- 
sity of Michigan; J.Sc.D. 1936, Columbia University; Duke University since 1937. 

Caantzs H. Livencoop, Jr., Prorzsson or Law. A.B. 1931, Duke University; LL.B. 1934, Harvard 
University; Duke University since 1946. 

Cuanczs L. B. Lownnzs, Prorzsson or Law. A.B, 1923, Georgetown University; LL.B. 1926, S.J.D. 
1931, Harvard University; Duke University since 1934. 


Dovoras B. Macos, Proresson op Law. A.B. 1922, J.D. 1924, University of California; S.J.D. 1926, 
Harvard University; Duke University since 1930. 


Marcoum McDrrsorr, Prorzsson or Law Emenitus. A.B. 1910, Princeton University; LL.B. 1913, 
Harvard University; Duke University since 1930. 

J. Francts Pascua, Assoctarz Prorzsson or Law. B.A. 1935, LL.B. 1938, Wake Forest College; M.A. 
1942, Ph.D. 1948, Princeton University; Duke University since 1954. 

Mervin G. Suisam, Associate Proresson or Law. A.B. 1947, Columbia University; LL.B. 1950, Yale 
University; Duke University since 1953. 

Dare F, Stanssuny, Prorrsson or Law. B.S. 1914, Valparaiso University; LL.B. 1917, Indiana Univer- 
sity; J.S.D. 1929, Yale University; Duke University since 1946. 


Roszrt R. Wirsow, Prorgsson or Pourmcat Science anp Lecrurer in Internationa, Law. A.B. 
1918, LL.D. 1940, Austin College; A.M. 1922, Princeton University; Ph.D. 1927, Harvard University; 
Duke University since 1925. 





